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PREFACE

The Personal Financial Planning Division has prepared this nonauthoritative practice aid to assist Certified
Public Accountants in the efficient and competent delivery of personal financial planning services to
their clients.

This practice aid is intended for practitioners who are developing comprehensive personal financial plans
as well as those performing segmented planning and consultation engagements.
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INTRODUCTION

This practice aid, developed by the Personal Financial Planning Division (the PFP Division), is intended
to help certified public accountants (CPAs) and CPA firms engaged in personal financial planning
determine whether they are required to register as investment advisers under the Investment Advisers Act
of 1940 (the Act) and to comply with federal and state requirements. Determining whether you are
required to register under the Act involves a complicated area of the law. An assessment of your or your
firm's potential obligation to register requires a careful examination and determination based on the facts
and circumstances surrounding your practice.
This practice aid only considers the registration and reporting requirements under the Act, although there
is some general discussion of state registration and reporting requirements and their relation to the federal
rules. The laws of many states contain requirements that may be more significant and far-reaching, from
your viewpoint, than the federal requirements. You should review with legal counsel the laws of the states
in which you practice and in which your clients are located to determine the registration requirements under
those laws. This practice aid is not intended to discuss the advantages and disadvantages of offering
investment advice to clients.
This practice aid consists of five parts and 14 Exhibits. Part 1, "Background," provides background
information about personal financial planning. Part 2, "Registration Under the Act: The Basics," contains
an analysis of the relationship between investment advising and financial planning. Part 3, "CPA Financial
Planners and Registration: The Accountant's Exception," addresses issues raised under the Act as it applies
to CPA financial planners. Although the discussion is not intended to provide a legal opinion on any
particular set of facts, it is intended to provide guidance on issues arising under the Act. Part 4, "State
Regulation and Registration," introduces state registration and regulation issues. Part 5, "Registering as
an Investment Adviser," describes the registration process, and a number of the attributes of registration.
(See the Table of Contents for the list of exhibits.)

SYNOPSIS

The financial planning services that certain CPAs provide their clients may require those CPAs to register
under the Investment Advisers Act of 1940 (the Act). In general, you or your firm would not be required
to register under the Act if either of the following is applicable.

1.

The financial planning services you or your firm provide are such that you or your firm do not
meet the general definition of investment adviser contained in the Act.

2.

You or your firm meet the general definition of an investment adviser, but may rely on the
accountant's exception from the definition contained in the Act. If you or your firm may rely
on the accountant's definitional exception, then you or your firm are not subject to any of the
Act's provisions.

Under the Securities and Exchange Commission (SEC) staff position published in IA 1092, however, a
CPA firm or CPA who meets the definition of an investment adviser and whose investment advice is not
"incidental to" his or her practice as an accountant would not be able to rely on the accountant’s exception
from the Act and would have to register as an investment adviser under the Act. According to IA 1092,
an accountant who holds out to the public as providing financial planning services would not be able to rely
on the accountant’s exception because those services would not be "incidental to" the accounting practice.
Thus, if an accountant renders financial planning services but does not hold out to the public as a financial
planner, that accountant could still qualify for the accountant's exception.
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1.

BACKGROUND

What Is Personal Financial Planning?

1.01 Financial advice and the related planning in both business and personal affairs are an integral
part of the traditional services you provide. Personal financial planning services have always been
important to your clients.
1.02 Historically, CPAs have always advised clients in financial matters. As one article put it,
"CPAs are in an excellent position to serve as personal financial planners. They have already
developed a relationship with their clients based on mutual trust and respect. In addition, CPAs
have long been recognized and appreciated by clients as a source of independent, objective
information."1
1.03 The term personal financial planning has been applied to a variety of activities and is often

used without a precise definition of its meaning. Definitions in the literature and in use often do
not adequately describe the types of personal financial planning services provided by CPAs.
1.04 The Personal Financial Planning Division (PFP Division) believes that the typical CPA

defines personal financial planning as a process of helping a client take financial control of his or
her life by "developing strategies and making recommendations to assist [a client] in defining and
achieving personal financial goals."2 Money management is necessary to provide funds for a
home, education, travel, and other activities such as business and retirement.
1.05 Sound financial decisions involve a series of choices and an awareness of consequences.
Accordingly, "personal financial planning engagements involve all of the following:

•
•
•
•
•

Defining the engagement objectives
Planning the specific procedures appropriate to the engagement
Developing a basis for recommendations
Communicating recommendations to the client
Identifying the tasks for taking action on planning decisions"3

1.06 As part of the personal financial planning process involved in an engagement, you "should
obtain an understanding of matters such as the client's family situation, commitment to the planning
process, current cash flow and assets available, personal preferences, and relationships with other

1 Robert M. Mehlinger and David H. Culp. "Personal Financial Planning Services," Journal of
Accountancy (September 1984): 126.
2 Statement on Responsibility in Personal Financial Planning Practice No. 1, paragraph 1. Jersey City,
NJ: AICPA, 1992.
3 Ibid, paragraph 2.
AICPA Personal Financial Planning Library
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professionals."4 The process also involves collecting, analyzing, and integrating sufficient relevant
information to develop a basis for recommendations. Relevant information includes an under
standing of your client's goals, financial position, and the available resources for achieving the
goals. External factors (such as inflation, taxes, and investment markets) and nonfinancial factors
(such as client attitudes, risk tolerance, spending habits, and investment preferences) are also
relevant information.5
Personal Financial Planning Services Provided by CPAs
1.07 CPAs have always provided financial advisory services for clients. CPAs are well
positioned to provide financial planning for a wide range of clients, including, for instance,
executives of corporate clients and owners of closely held businesses. When you provide financial
planning services, you draw on your multidisciplinary skills. You use accounting and auditing
expertise in preparing analyses and projections, the basic tools of personal financial planning,
integrating therein your broad knowledge of income and estate tax planning, business, and finance.
In addition, "[P]ersonal financial planning engagements may address all of a client's personal
financial goals or may focus on a limited number of goals. When an engagement addresses a
limited number of specific goals, the CPA should consider the client's overall financial
circumstances in developing recommendations."6

1.08 The personal financial planning process resolves specific client problems by integrating all
of the client's financial matters. All CPAs are in the business of answering questions and solving
financial problems, but CPAs who provide financial planning services go further. They are not
merely responsible for the information that the client provides; they address issues beyond those
raised by the client by identifying problems and developing solutions.
1.09 CPAs who choose to provide financial planning services recognize that investment planning
is a critical part of the financial planning process. The investment planning services provided range
from educating clients about available investments to actively managing a client's investments.
Thus, depending on your degree of involvement in your clients' investment planning, you must
achieve the appropriate level of competence. In addition, after reviewing your level of investment
planning activity, you must decide whether to register with the Securities and Exchange
Commission (SEC) as an investment adviser.
1.10 The Investment Advisers Act of 1940 (the Act)7 makes it unlawful for a person to act as an
investment adviser unless he or she is registered under the Act or is exempt from registration.
Some CPAs have structured their activities to allow them to avoid registration. However, a CPA
who registers as an investment adviser must decide whether to register as an individual or to form
a separate entity that will register as an investment adviser. The next section of this chapter
discusses the consequences of registering as an investment adviser. Part 2, "Registration Under

4 Ibid, paragraph 11.
5 Ibid, paragraph 14.
6 Ibid, paragraph 5.

7 See exhibit 1 for the text of the Investment Advisers Act of 1940.

1.10
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the Act: The Basics," of this practice aid analyzes the circumstances under which you might be
required to register as an investment adviser. Part 5 of this practice aid, "Registering as an
Investment Adviser," provides information on how to register.
The Regulatory Environment
1.11 In a 1987 interpretative statement, Investment Advisers Act Release No. 1092 (IA 1092),8
which is reprinted as exhibit 2 of this practice aid, the SEC staff stated that a CPA who holds out
to the public as a financial planner may be required to register as an investment adviser under the
Act. IA 1092, which is analyzed in Part 2 of this practice aid, may be read to mean that the first
question to be answered is whether the services involve the giving of investment advice. If the
answer is yes, then the scope of the accountants’ exception from the definition of investment
adviser must be examined. The PFP Division believes that a number of financial planning
engagements performed by CPAs may involve no rendering of investment advice.

1.12 The PFP Division also believes that many CPAs may broadly interpret IA 1092 (and, in
many instances, applicable state law) as requiring any CPA who provides any form of financial
planning services to register as an investment adviser. The PFP Division supports a narrower
interpretation of IA 1092 suggested in Part 2 of this practice aid: A CPA firm or CPA may
provide certain financial planning services, including comprehensive personal financial planning,
without meeting the definition of an investment adviser under the Act. In addition, a CPA
providing financial planning services of the type that would cause the firm or CPA to meet the
Act's definition of investment adviser may be able to rely on the accountant's exception from the
definition. That exception is described in detail in Part 2. Registration under the Act is not
necessary for CPAs who either do not meet the definition of an investment adviser or who are able
to rely on the accountant's exception. The AICPA has developed a tripartite test based on the
traditional practice activities of CPAs. This test is not accepted by the SEC, which believes that
holding out as a financial planner would cause a CPA to lose the use of the accountant's exception.
The AICPA uses this test only in supporting the accountant's exception in legislative activities.9
Accordingly, CPAs cannot rely only on this test in deciding whether to register. Under this
legislative proposal, a CPA who does not do any one of the following should not have to register.

1.

Exercise investment discretion with respect to the assets of clients or maintain custody
of the assets of clients for the purpose of investing such assets, except when the person
is acting as a bona fide fiduciary, such as an executor, trustee, personal representative,
estate or trust agent, guardian, conservator, or person serving in a similar fiduciary
capacity.

8 IA 1092, October 8, 1987.
9 The tripartite test developed by the AICPA or similar language to the same end has been adopted by
Arizona, Illinois and Oklahoma, and has been included in bills introduced in Colorado, Iowa and
Montana.
AICPA Personal Financial Planning Library
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2.

Accept or receive, directly or indirectly, any commission, fee, or other remuneration
for providing advice regarding the purchase or sale of any security by a client of such
person.

3.

Advise on the purchase or sale of specific securities except that (3) shall not apply
provided the advice about specific securities is based on financial statement analyses or
tax considerations that are reasonably related to and in connection with the person's
profession.

1.13 The PFP Division believes that although registration as an investment adviser under the Act
may be required depending on the degree of investment planning activity, it is not a matter to be
taken lightly. A CPA firm or CPA registered under the Act would, most probably, also have to
register under the applicable state's investment adviser laws. Thus, the PFP Division recommends
that if a CPA firm or CPA is not legally required to register, the CPA firm or CPA consider very
carefully any decision to do so.

2.

REGISTRATION UNDER THE ACT: THE BASICS
Introduction
2.01 In October 1987, the Securities and Exchange Commissions (SEC) published, in Investment
Advisers Act Release No. 1092 (IA 1092), the views of the staff of the Division of Investment
Management, which were later stated by former SEC Chairman, Richard C. Breeden, to be the
view of the SEC,1011
on the applicability of the Act to financial planners and other persons who

provide investment advice as a component of other financial services. The stated purpose of IA
1092 was to update IA 77011 by including views developed jointly by the SEC and the North
American Securities Administrators Association (NASAA) and, thereby, provide uniform
interpretations of the application of federal and state adviser laws to financial planners and other
persons. IA 1092 addresses, among other questions, the issue of when a CPA firm or a CPA
rendering financial planning services must register under the Act.
Definition of an Investment Adviser

2.02 Section 203(a) of the Act requires any person12 who meets the Act's definition of an
investment adviser and who is not excluded from the definition under Section 202(a)(11) to register
under the Act, unless the person is specifically exempted from registration by Section 203(b).13

10 Testimony before the Subcommittee on Telecommunications and Finance, United States House of
Representatives, June 10, 1992.
11 Investment Advisers Act Release No. 770, August 13, 1981.
12 The Act defines person to include a natural person or a company (Section 202(a)(16)). As used in Part
2 of this practice aid, person generally can be applied to a CPA firm that is a sole proprietorship, a
partnership, a professional corporation, or a limited liability company.
13 IA 1092, III. Registration as an Investment Adviser, see exhibit 2.
2.02
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2.03 The term investment adviser is defined in Section 202(a)(l 1) of the Act to mean

...any person who, for compensation, engages in the business of advising others, either
directly or through publications or writings, as to the value of securities or as to the
advisability of investing in, purchasing, or selling securities, or who, for compensation and
as part of a regular business, issues or promulgates analyses or reports concerning
securities....
2.04 When trying to understand the meanings of these terms, the primary authorities are the
opinions of the SEC staff that are issued in the form of interpretative releases and No Action
Letters. The opinions of the SEC staff are not binding authority; they are merely guidance as to
what the staff believes the Act means and when it will recommend that the SEC take enforcement
action. Former SEC Chairman Richard C. Breeden testified that the position of the SEC staff in
IA 1092 represents the position of the SEC.14 There are many situations in which the opinions of
the SEC staff seem to go beyond the statutory language. But it is prudent to assume that the
opinion of the SEC staff represents the law because the courts would be inclined to give that
position considerable weight if it were challenged.

Applicability to Financial Planners
2.05 Whether a financial planner must register under the Act generally depends on an analysis
of all relevant facts and circumstances. According to IA 1092, if the analysis shows that the

activities of a person providing integrated advisory services satisfy the elements of the Act's
definition of investment adviser, then the planner must register under the Act, unless otherwise
excluded from the definition.15 As suggested above, the definition of an investment adviser
consists of three elements: (1) providing advice, or issuing reports or analyses, on securities; (2)
being in the business of providing those advisory services; and (3) providing those services for
compensation. Each of these three elements is described below.
2.06 Advice or Analysis Concerning Securities. A security is defined broadly in Section
202(a)(18) of the Act to mean, among other things, any note, stock, treasury stock, bond,
debenture, evidence of indebtedness, certificate of interest or participation in any profit-sharing
agreement, collateral-trust certificate, preorganization certificate or subscription, transferable
share, or investment contract. Examples coming within the definition include the following:

•
•
•
•

Mutual fund shares
Limited partnership interests
Syndicated investments in, for example, cattle, racehorses, or motion pictures
Certain insurance products, such as variable annuities

2.07 In IA 1092, the SEC staff expressed the view that "a person who provides advice, or issues

or promulgates reports or analyses, which concern securities, generally is an investment adviser

14 See note 10 supra.
15 IA 1092, I. Background, see exhibit 2.
AICPA Personal Financial Planning Library
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under Section 202(a)(11),..." [emphasis added]. The SEC staff has also stated that the definition
of the term investment adviser includes "persons who advise clients concerning the relative
advantages and disadvantages of investing in securities in general as compared to other
investments" [emphasis added].16 Note, however, that whether a person provides general or
specific advice does have a bearing on whether that person is considered in the business of
providing investment advice. See the following section entitled, "In the Business."
2.08 Question 1: In the course of developing a financial plan for a client, Mr. Smith, a financial
planner, advises his client about the desirability of investing in securities instead of, or in relation
to, stamps, coins, or direct ownership of commodities. Is Mr. Smith an investment adviser who

must register?
Answer: According to the SEC staff's position, Mr. Smith is providing advice on securities.
Comment: Although Mr. Smith did not give advice about investing in a specific security,
the SEC staff's broad reading of the Act leads to its conclusion because the advantage or
disadvantage of investing in securities was central to the advice. Mr Smith, however, may
not be in the business of giving investment advice.
2.09 Question 2: Ms. Allen, a financial planner and pension consultant, advises those in charge
of an employee benefit plan on funding plan benefits by investing in securities, as opposed to, or
in addition to, insurance products, real estate, or other funding media. Is Ms. Allen providing
advice about securities?

Answer: According to the SEC staff, Ms. Allen is providing advice as to securities.
Comment: As in Question 1, although Ms. Allen did not give advice about specific
securities, her advice as to the advantage or disadvantage of investing in securities supports
the SEC staff's broad reading of the Act.
2.10 Question 3: Mr. Roberts provides advice to a client on the selection or retention of an
investment manager or managers. Is Mr. Roberts providing investment advice?

Answer: According to the SEC staff, as stated in IA 1092, a person providing advice to a
client as to the selection or retention of an investment manager would, under certain
circumstances, be deemed to be providing investment advice within the meaning of Section
202(a)(l 1) of the Act.
Comment: In its footnotes to IA 1092,17 the SEC staff indicates that if the advice about an
investment manager is based on the client's investment objectives and would include
subsequent monitoring and evaluation, the advice vis-a-vis the choice of an investment
manager would be investment advice.

16 IA 1092, II. Status as an Investment Adviser, A. Definition of Investment Adviser, 1. Advice or
Analyses Concerning Securities, see exhibit 2.
17 See footnote 6, above, IA 1092.
2.10
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Question 4: Ms. Brown, when requested by her clients, provides a list of investment
managers, without recommendation, in conjunction with her business as a financial planner. Is she
providing investment advice?

2.11

Answer: IA 1092 suggests that Ms. Brown is not providing investment advice.18
Comment: It would seem, from the No Action Letters the SEC staff cites in IA 1092, that
providing clients with the names of investment managers coupled with other related services,
such as monitoring and evaluating the services and assisting in selection and retention
decisions, is the performance of investment advising services. This is distinguishable from
merely providing a list of suggested money managers, which SEC No Action Letters have
indicated is not investment advising.
2.12 Question 5: Ms. Davis, when requested by a client, analyzes the client's rate of return, risk
factors, and comments on whether the client's asset classes are appropriate to achieve desired

financial goals. Is she providing investment advice?

Answer: According to the SEC staff, Ms. Davis is providing advice about securities.
Comment: As in Question 2, although Ms. Davis did not give advice about specific
securities, if she is in the business of providing advice for compensation, then according to
the SEC staff's position, she probably is an investment adviser.
2.13 Question 6: Mr. Morris forms a separate entity that uses the term investment adviser in its
name, or has stationery, business cards, advertisements, or Yellow Pages listings that might be
used to create the impression that he is holding out to the public as an investment adviser. Is he in
the business of giving investment advice?

Answer: The SEC staff takes the position that Mr. Morris would be in the business of giving
investment advice provided the following three-part test is met. The test is (1) holding out
as an investment adviser; (2) receiving separate compensation for investment advisory
services; and (3) giving advice about securities on anything but a rare, occasional, isolated,
and nonperiodic basis.
Comment: Holding out is a critical element that is discussed below at 3.08 et seq. in
relation to the accountant's exception from the definition of an investment adviser. The
limits of the definition of holding out have been suggested to be very broad. Thus, if a CPA
develops, by word of mouth, a reputation for being a good adviser and accepts new client
engagements that may include the possibility of giving investment advice, the CPA can be
construed as holding out.19

18 Ibid.

19 See letter from the SEC's Division of Investment Management to LaManna & Holman (February 18,
1983) (exhibit 3). Some commentators take the position that the SEC Staff position concerning holding
out is overreaching.
AICPA Personal Financial Planning Library
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2.14 In the Business. A person does not come within the Act's definition of an investment
adviser if he or she —

•

•

Provides investment advice for compensation, but is not in the business of advising
others about the value of securities or the advisability of investing in securities, and
Does not issue reports or analyses concerning securities as part of a regular business.

IA 1092 indicates that the SEC staff's position is that, although the above alternatives are phrased
differently, they are to be interpreted in the same manner.20
2.15 Thus, the following determination must be made: Does the degree of the person's advisory
activities constitute being in the business of an investment adviser? That is, is the giving of advice

a business activity occurring with some regularity? The frequency of the activity itself is not
determinative, but only one factor to be considered among all the relevant facts and circumstances.
2.16 In IA 1092, the SEC staff stated that a person will be considered to be in the business of
giving advice on securities if that person —

1. Holds out as an investment adviser or as a provider of investment advice;

2.

Receives separate or additional compensation that is a clearly definable charge for the
provision of advice about securities, regardless of whether the compensation is separate
or included in the overall compensation; or

3. Provides specific investment advice other than in rare, isolated, or nonperiodic
instances. (Specific investment advice includes advice about specific securities or groups
of securities.)
2.17 According to the SEC staff, giving percentage asset allocation advice is deemed to be
investment advice on a par with advice about specific securities or groups of securities. This is
distinguished from a general recommendation to allocate assets, which the SEC staff says is not
considered to be specific investment advice.
2.18 In applying the preceding tests, the SEC staff asserts that the other financial services offered
by the person in other capacities, for example as an insurance agent, must also be considered.
Thus, the tests will be applied to prevent someone from doing indirectly what cannot be done
directly.

2.19 Question 7: If Mr. Scott receives any form of compensation—any economic benefit—that
is not separate and clearly identifiable for providing investment advisory services, has he met the
second element of the in the business test?

Answer: It is not clear from the facts that Mr. Scott has received compensation that is
clearly related to the provision of investment advisory services. Therefore, if he does not
hold out as an investment adviser or does not regularly provide specific investment advice,

20 IA 1092, IL, A., 2, see exhibit 2.
2.19
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he can claim that he has not met the in the business test of providing the type of advice for
which registration is required.
2.20 Question 8: Ms. Charles provides investment advice that is not the major or most important
advice provided the client. Is Ms. Charles providing investment advice?

Answer: According to the SEC staff, Ms. Charles' advice is not solely incidental to another
noninvestment advisory business, and she would be required to register.2122
Comment: This position taken by the SEC staff is sweeping in its coverage. Applying the
SEC staff's position, if a CPA cannot otherwise come within the accountant's exception, see
3.01 et seq. below, much of the advice that is given to clients, whether as part of an audit,
tax, or consulting engagement could be construed to be investment advice requiring

registration.
2.21 Although IA 1092 does not examine the following factors in detail, a prior release, IA 770,22
applied the general criteria to a variety of factual situations, including those in which a person does
the following:

1.

Holds out as an adviser

2.

Provides general advice and is not principally in the business of providing investment
advice

3. Provides specific securities recommendations
4.

Provides market timing advice

5.

Receives special compensation

2.22 Holding Out as an Adviser. According to both IA 1092 and IA 770, a person who holds out
as an investment adviser or as one who provides investment advice is considered to be in the

business of providing investment advice.

There is no negative connotation attached to registration as an investment
adviser and CPAs who hold out as providing investment advice should likely follow this express
position of the SEC staff.
2.23 Comment:

2.24 Principal Business is General Advice, Not Investment Advice. Under IA 770, a person
whose principal business was providing financial services other than investment advice would not
have been considered to be in the business if, as part of the services, there is a discussion, in
general terms, of the advisability of investing in securities in the context of, for example, a
discussion of economic matters or the role of investments in securities in a client's overall financial

plan.

21 Letter from the SEC's Division of Investment Management to Computer Language Research, Inc.
(December 26, 1985).
22 IA 770, August 13, 1981, superseded by IA 1092.
AICPA Personal Financial Planning Library
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In contrast, IA 1092 contains different language. The giving of investment advice need only occur
with some regularity to be part of the business activities. The frequency is one factor, but it is not
determinative. The surrounding facts and circumstances still control. It was determined by legal
counsel of the AICPA shortly after IA 1092 was issued that this change was one of mere
clarification rather than one of substance. The following questions and answers illustrate this
point.
2.25 Question 9: Mr. Green is a financial planner whose business primarily consists of selling
traditional fixed annuity policies. Moreover, Mr. Green holds himself out as selling only fixed
annuity policies. In the course of a meeting with a client, Mr. Green says, "Although we are here
to talk about annuities, Mr. Client, I think some portion of your investments should be in
securities." Is Mr. Green in the business of giving investment advice?

Answer: According to IA 1092, if Mr. Green regularly makes statements similar to the one
above, he probably is in the business of providing investment advice. This is in contrast to
the result that would have been reached under IA 770.
Comment: Mr. Green neither gave advice about the value of securities nor issued a report

about securities. However, because Mr. Green did discuss the advisability of investing in
securities, under IA 1092, the SEC staff might consider it to be investment advice. The
result would depend on the SEC staff's interpretation of the statement in IA 1092 that,
"specific investment advice does not include advice limited to a general recommendation to
allocate assets in securities, life insurance, and tangible assets."
2.26 Question 10: Ms. Haley is a CPA who regularly advises clients about their taxes and other
financial affairs. In the course of a meeting with a client, Ms. Haley states, "In order to reduce
your income taxes, some portion of your investments should provide tax-exempt income." Is Ms.
Haley in the business of providing investment advice?

Answer: Under IA 1092, if Ms. Haley regularly makes statements similar to the one above,
she possibly is in the business of providing investment advice because she is giving advice
about a specific category of securities.
On these facts, Ms. Haley's advice would seem to fall into the general
recommendation to allocate assets exception to the specific investment advice rule of IA
1092. However, this result would depend on the SEC staff interpretation of IA 1092.
Further, Ms. Haley does not hold herself out as an investment adviser, is not compensated
specifically for the investment advice, and is not giving her client specific investment advice.
Ms. Haley could argue that her advice is not investment advice because it is based on tax
considerations rather than securities market considerations. Further, based on these facts,
Ms. Haley should be able to use the accountant's exception, see 3.01 et seq. below.
Comment:

2.27 Question 11: Mr. Keen is a CPA whose practice consists of providing a full range of
typical accounting services, including attest services and tax planning. Except in rare and isolated
instances, the investment advice he provides as part of his accounting services is limited to merely
discussing in general terms the role of investments in securities in relation to his clients' overall
investment plans. Is Mr. Keen in the business of giving investment advice?

2.27
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Answer: Mr. Keen should not be regarded as being in the business of giving investment
advice.
Comment: Mr. Keen's situation is analogous to that of Ms. Haley.
2.28 Specific Securities Recommendations. The SEC staff said, in IA 1092, that a person is in
the business of being an investment adviser if, "...(iii) on anything other than rare, isolated and
non-periodic instances, provides specific investment advice.... For the purposes of (iii) above,
'specific investment advice' includes a recommendation, analysis or report about specific securities
or specific categories of securities (e.g., industrial development bonds, mutual funds, or medical
technology stocks)."
2.29 Question 12: Computer Co. developed and marketed a comprehensive financial plan
processing service that provided individuals with recommendations about securities in general and
additionally provided advice about specific categories of securities, such as tax-exempt securities
and growth potential equities. Is Computer Co. in the business of providing investment advice?

Answer: According to the SEC staff, Computer Co. could be deemed to be in the business
of providing investment advice.23
Comment: The activities of Computer Co. are within the definition of specific investment

advice.
2.30 Market Timing. The SEC staff, in IA 770, viewed a person who provides market timing
services as being in the business of giving investment advice. IA 1092 is silent on this point
although the inference can be drawn that the position of the SEC staff has not changed.

Comment: Under the tripartite test adopted by two states, giving market timing advice is
giving investment advice, and should, unless it is related to financial statement analysis or
tax considerations, lead to registration. (See 1.12 above for discussion of the tripartite
test.)
2.31 Receipt of Special Compensation. According to IA 1092, a person is regarded as being

in the advisory business if any separate or additional compensation is received that represents a
clearly definable charge for providing advice about securities, regardless of whether the
compensation is separate from or included within any overall compensation. Although IA 1092
does not offer any learning on the special compensation rule, there is no reason to believe that the
position stated in IA 770 was changed. According to IA 770, a person would generally not be
considered to be receiving special compensation for providing advisory services if there were no
charges for the advisory portion of the services or if an overall fee were charged for financial
advisory services of which the investment advice is an incidental part (the SEC staff would
probably not agree with this interpretation of IA 770).

23 Letter from the SEC Division of Investment Management to Computer Language Research, Inc.
(December 26, 1985).
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2.32 Compensation. The definition of investment adviser contained in the Act applies to persons

who give investment advice and receive compensation for it.
2.33 No Need for Separate Fee. The SEC staff said in IA 1092 that a separate fee need not be
charged for investment advice to meet the compensation element of the definition of investment
adviser.

2.34 According to IA 1092, which follows IA 770, the compensation element would be satisfied
"if a single fee were charged for the provision of a number of different services, which services
include the giving of investment advice or issuing of reports or analyses concerning securities."
However, as suggested above, if a person does not charge a separate fee for the investment
advisory portion of services provided, it could be relevant to whether the person is in the business
of giving investment advice.
2.35 Indirect Fee. The SEC staff, in IA 1092, maintained the position it took in IA 770 and stated
that it is not necessary for an adviser's compensation to be paid directly by the person receiving

investment advisory services, but only that the investment adviser receive compensation from some
source. Thus, an investment adviser who does not charge a client a fee for financial planning
services rendered, but who does receive compensation from the vendor of an investment product
that the client purchases, is compensated for giving investment advice.
Financial Planners as Investment Advisers

2.36 SEC staff interpretations consistently present the belief that because most financial planners
provide services resembling those traditionally provided by investment advisers, they should
register under the Act. For example, in a 1985 letter, the SEC staff stated that "generally a person
engaged in financial planning activities must register as an investment adviser under the Investment
Advisers Act of 1940 [emphasis added ]".24 This position of the SEC staff has not been litigated
or the subject of a rule making procedure. An SEC spokesperson however, has stated, at various
times, that not all financial planners are investment advisers.25
When Registration Is Not Required

2.37 The SEC staff at one time indicated that a planner who ".. .merely discusses in general terms
the advisability of investing in securities in the context of, for example, a discussion of economic
matters or the role of investments in securities in a client's overall financial plan,..."26 would not
be an investment adviser because he or she was not in the business of giving investment advice.
This position was changed by IA 1092, in which the business test was written in very broad
language. The new language explicitly states that "...specific investment advice does not include

24 Letter from the SEC's Division of Investment Management to Roney & Co. (March 4, 1985).

25 Statement by SEC Chairman John S. R. Shad before the House Subcommittee on Telecommunications,
Consumer Protection and Finance, June 11, 1986.
26 IA 770, IL, A., 2.
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advice limited to a general recommendation to allocate assets in securities, life insurance, and
tangible assets."27 As a result, according to the SEC staff position, unless a CPA was otherwise
exempt from registration, giving more than the general advice described above would require
registration as an investment adviser.
3.

CPA FINANCIAL PLANNERS AND REGISTRATION: THE ACCOUNTANT'S EXCEPTION

3.01 What seems clear from the Securities and Exchange Commission (SEC) staff's various
interpretive positions under the Act is that a CPA firm or CPA providing certain financial services
could meet the general definition of an investment adviser. The Act contains, however, certain
specific exceptions from the definition of investment adviser. These definitional exceptions should
be contrasted with the exemptions from registration under the Act, which are described in this
practice aid at 3.30 et seq.. According to IA 1092, which follows IA 770, whether a CPA can
take advantage of an exception from the definition of investment adviser generally depends upon
the relevant facts and circumstances. (See the flowcharts in exhibit 3 that graphically illustrate the
concepts described in the following text.)

3.02 A CPA firm or CPA may provide certain financial planning services without meeting the
definition of an investment adviser under the Act. In addition, a CPA providing financial planning
services of the type that would cause the firm or the CPA to meet the Act's definition of an
investment adviser may be able to rely on the accountant's exception from the definition.
Introductory Note on Material
3.03 To date, no court appears to have expressly considered either the general applicability of the

Act to CPAs or the limits of the accountant's exception from the definition of investment adviser
contained in the Act. As you will see in reading the following materials, the SEC staff has
articulated its views on both issues.
3.04 The SEC's generally stated position is that interpretations articulated by the SEC staff do not
constitute official SEC expressions on an issue and that staff positions are subject to reconsideration
and should not be regarded as precedents binding on the SEC. Notwithstanding this position,
former SEC Chairman Richard C. Breeden, in testimony before Congress,28 stated that IA 1092
is the SEC's interpretation of the Act.
Comment: Although it benefited from a show of support, IA 1092 did not benefit from the
required federal rule making procedures and, therefore, does not have the weight of a
federal regulation. You should be aware that competent legal counsel may conclude that the
positions of the SEC staff expressed in IA 1092 would not be supported by a court and may
recommend that a client take action that is not consistent with an SEC staff position. You

27 IA 1092, II., A., 2, see exhibit 2.
28 See note 10 supra.
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should recognize, however, that a court, in considering an issue of interpretation under the
Act, would in all likelihood give some deference to stated SEC staff positions, especially
when they have been publicly endorsed by several former Chairmen of the SEC and have
stood without challenge for many years.
Exception From the Definition of Investment Adviser
3.05 Section 202(a)(l1)(B) of the Act provides that the definition of investment adviser does not
include any "lawyer, accountant, engineer, or teacher whose performance of [investment advisory
services causing him to meet the Act's general definition of investment adviser] is solely incidental

to the practice of his profession" [emphasis added].
The Solely Incidental to the Practice Requirement
3.06 The SEC staff enumerated, in a 1986 No Action Letter,29 the following three factors it

considered relevant in determining whether an accountant or accounting firm provides investment
advice that is solely incidental to the practice of accounting:
1. Whether the accountant (or firm) holds himself (or itself) out to the public as an
investment adviser or financial planner

2. Whether the advisory services rendered are in connection with and reasonably related
to accounting services
3.

Whether the fee charged for advisory services is based on the same factors as those used
to determine the accounting fee.

Because IA 1092 contains the same language as IA 770,30 it can be assumed that the three-factor
test would still apply when reviewing the applicable facts and circumstances.
3.07 The second factor, that the services are reasonably related to the practice of accountancy,
takes on added importance as a result of the Uniform Accountancy Act that has been adopted by
several states and is being considered in others. The Accountancy Act includes financial planning
and other consulting services within the practice of accountancy governed by the rules of the
applicable state board of accountancy. It is clear that the argument can be made that, under a
broad definition, providing financial planning services for state law purposes would be rendered
in connection with and reasonably related to accounting services. Arriving at this conclusion
differs from the SEC's staff position that a CPA who holds out as a financial planner is providing
services (that is, financial planning services) that are not incidental to the practice of accountancy.
(See below for a further discussion of the holding out component of the three-part test.)

29 Letter from the SEC's Division of Investment Management to Hauk, Soule, & Fasani, P.C. (April 2,
1986) (see exhibit 4). See also letter to Trejo & Associates (December 19, 1985), and letter to David
R. Markley (February 6, 1985) (see exhibit 5).

30 IA 1092, IL, B, see exhibit 2.
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Importance of the Holding Out Component

3.08 The SEC staff has suggested that, of the three factors, listed above, the holding out
component may be the most important. As the SEC staff noted in a 1986 No Action Letter,31 "the
exception is not available to an accountant who holds himself out to the public as providing
financial planning, pension consulting, or other financial advisory services. The performance of
investment advisory services by such a person is deemed to be incidental to the practice of his
financial planning or pension consulting profession and not incidental to his practice as an
accountant." [emphasis added]. This position is made explicit in IA 1092.32
3.09 For the purpose of defining investment adviser, the holding out test is used by the SEC for
determining whether a person meets the in the business test of giving investment advice. In
contrast, in the context of the professional exception, the holding out component is expanded to
apply to persons who hold out as financial planners.
3.10 The SEC staff's letters discussing the holding out component of the accountant's exception
have been questioned and criticized by a number of accountants and their legal counsel, who argue
that the letters suggest, as a general matter, that financial planning is not part of the practice of
accounting. Financial planning, these accountants and lawyers assert, has always been and will
always be a significant part of the practice of accounting. A more specific criticism made by
accountants and lawyers of the SEC staff's holding out letters is that the letters suggest that an
accountant's merely holding out as a financial planner would cause the accountant to lose the use
of the accountant's exception.
3.11 Even though the validity of the holding out component is arguable, legislators and regulators
have begun working to include the holding out component in legislation. Generally, under the
proposals, any accountant holding out as a financial planner would be denied the accountant's
exception and be required to register as an investment adviser. This approach shifts the
determination of whether a CPA who practices financial planning is an investment adviser from
the historic facts and circumstances test to a title test. If adopted, the holding out test would
equate, for the CPA who held out as a financial planner, financial planning to investment advising
regardless of the underlying activity. At a Congressional Subcommittee hearing, Rep. Rick
Boucher (D-VA) stated that this result was the clear intention of proposed legislation; if you do
not want to register as an investment adviser, do not call yourself a financial planner.33

3.12 From a public policy perspective, equating financial planning with investment advising is
easy to accomplish because legislators and regulators believe that the public understands financial
planning to include investment advising.

31 IA 770, II A, 2, see exhibit 2.

32 IA 1092, II., B., citing the Hauk, Soule & Fasani and Markley letters cited in note 29.
33 Hearings before the Subcommittee on Telecommunications and Finance of the Committee on Energy and
Commerce, House of Representatives, 101 Cong., 2d sess., Serial No. 101-211, at page 507.
AICPA Personal Financial Planning Library
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Comment: It was in response to the legislative initiatives that the AICPA developed its
position, subsequently enacted into law in two states,34 describing when a CPA, who
practices financial planning, should register as an investment adviser. The basis for
objection to the holding out test is that, notwithstanding the importance placed on the
holding out test by the SEC staff and its legislative proponents, the mere holding out as a
financial planner by a CPA who provides financial planning services should not in and of
itself require registration. Whether the CPA has an obligation to register depends on the
nature of the services provided rather than nomenclature.

3.13 Briefly, it is the AICPA's legislative position that a CPA should not be required to register
as an investment adviser, provided the CPA:

1.

Does not hold client funds for investment purposes, other than as a fiduciary;

2. Is not compensated on the basis of the purchase or sale of a security; or
3.

Does not give specific investment advice, unless that advice is directly related to
financial statement analysis or tax considerations.

3.14 This three-part test addresses both the facts and circumstances surrounding the traditional
practice of accountancy, and those activities that have come to be recognized as the potential
sources of abuse. It is based on what you do as a CPA, not on how you label your practice.
3.15 The practice of financial planning by a CPA goes far beyond investment advising.

It
involves the establishment of financial goals, cash flow management, budgeting, income tax
planning, risk management, retirement planning, and estate planning. It also involves investment
planning, to the degree that you determine. Therefore, there is no basis in fact for equating your
practice of financial planning with investment advising, unless you provide investment advisory
services for clients of the type described in the state legislation that incorporate the AICPA test set
forth above. It should be noted, however, that this position can be seen as contrary to that taken
by the SEC staff.
3.16 Thus, if you hold client funds as a money manager, you should register as an investment
adviser. If you are compensated in the form of a commission or other compensation resembling
a commission that is tied to the purchase or sale of securities, you should register.35 If you
recommend specific securities based on market or other similar analysis, and not on financial
statement analysis or tax considerations, you should register. In all of these situations, you would
be providing services that are investment advisory services, not accounting services.
Comment: It should be noted again that registering as an investment adviser is a normal
consequence of involvement in your clients' investment planning. Registration is a matter

34 Arizona, Illinois, and Oklahoma have incorporated the AICPA model language or substantially similar
language in investment adviser legislation.

35 Compensation resembling a commission related to the purchase or sale of securities could also raise
considerations related to registration as a broker/dealer.
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that you should determine after reviewing your practice, with the assistance of legal counsel,
and basing your decision on the facts and circumstances surrounding your practice.
Caveat About the Exception

3.17 The SEC staff believes that the accountant's exception does not preclude an accountant from
having to register while employed by an accounting firm. Thus, for instance, the SEC staff
believes that the exception would be unavailable to an accountant who, as an individual, provides
investment advice while employed by an accounting firm that renders no such advice. The SEC
staff also believes that a group of nonaccountants who provide investment advice and who are
employed by or associated with an accounting firm would not have the benefit of the exception.
(For a further discussion of the specific registration requirements see 5.01 et seq. below.)
Accounting Practice Examples
3.18 The following examples involve accountants who provide financial planning services. Each
example includes a discussion of factors that might be considered in deciding whether registration

is required. The conclusions and comments do not express a legal opinion on any of the examples.
If your accounting practice involves any of the issues raised in these examples, you should consider
consulting with competent legal counsel to assess your obligation to register under the Act. Note
that some, though not all, of the examples are based on facts presented to the SEC staff for its
consideration. Moreover, SEC staff positions are subject to reconsideration and do not constitute
an official expression of the SEC's views on this issue.
3.19 Question 13: Mr. Francis is a CPA with an active practice. He spends most of his time

reviewing and preparing miscellaneous tax returns and analyzing the tax consequences of various
corporate transactions. From time to time, in reviewing a tax return of a particular client, Mr.
Francis suggests that the client might consider tax-advantaged investments or mutual funds.

Answer: Mr. Francis can rely on the Act's accountant's exception. He appears to meet the
solely incidental to the practice test, as articulated by the SEC staff. Mr. Francis does not
appear to be holding himself out as an investment adviser, the advisory services he is
rendering appear to be related to the accounting services he is providing, and he does not
appear to be charging a special fee for his advisory services.
Comment: The same result would be reached in a state that adopted the AICPA's three-part

test.
3.20 Question 14: Mr. Morris is a CPA who advertises planning services as a special service
available in his accounting practice. Moreover, Mr. Morris expects that planning will be the major
emphasis of his practice. He plans to practice complete financial planning for a fee and also to
offer assistance and opinions on particular investments, individual retirement account (IRA) plans,
tax shelters, and business investments. In addition, he contemplates issuing an investment

newsletter or a general communication with some investment information.
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Answer: Mr. Morris cannot rely on the Act's accountant's exception, according to an SEC
staff position. Mr. Morris appears to be holding himself out as a financial planner who is
providing investment advice that is incidental to the practice of financial planning not
accounting.36
Comment: The same result would be reached in the states that have enacted the AICPA's
three-part test. Mr. Morris plans to give specific investment advice that is not related to
financial statement analysis or tax considerations. Note that the same result is reached,
notwithstanding the fact that Mr. Morris holds himself out as a financial planner.
3.21 Question 15: Alan, Baker, and Cushing, partners in an accounting firm, desire to act as
offeree representatives in connection with the private offerings of limited partnership interests in
oil and gas partnerships. The three partners contemplate explaining to, and discussing with,
prospective investors matters, such as the risks of investing in the partnerships and the past
performance of similar offerings of the general partner. In addition, Alan, Baker, and Cushing
contemplate providing prospective investors with summaries, explanations, and other general
assistance relating to the limited partnership interests.

Answer: Alan, Baker, and Cushing cannot rely on the Act's accountant's exception.
According to an SEC's staff position, Alan, Baker, and Cushing's proposed activities would
not be considered incidental to their accounting practice.37
Comment: The same result would be reached in those states that adopted the AICPA's
three-part test. Because Alan, Baker, and Cushing would be giving specific investment
advice that was not directly related to financial statement analysis or tax considerations, they
would have to register. In addition, although the facts do not indicate that Alan, Baker, and
Cushing would be compensated on the sale of the limited partnership interests, the inference
that this would be the case can be made. If this inference were true, Alan, Baker, and
Cushing would have to register regardless of the test applied. Note that this situation raises
the issue of an accountant's promotion of particular securities, a practice that is not
permitted by many states.

3.22 Question 16: Ms. Gold, CPA, holds herself out as providing personal financial planning
services. She also provides accounting and tax services. Except in rare and isolated instances, the
investment advice she provides as part of her financial planning services is limited to merely
discussing in general terms the role investments in securities play in her clients' overall investment

plans.
Answer: Because Ms. Gold holds herself out as a financial planner, the kind of investment
advice that she is providing and being compensated for as part of her financial planning
services would appear to be of the type that would cause her to meet the definition of
investment adviser under the SEC's staff position set forth in IA 1092. Under IA 1092, the

Letter from the SEC's Division of Investment Management to David R. Markley (February 6, 1985) (see
exhibit 5).
37 Letter from the SEC's Division of Investment Management to Kenisa Oil Company (April 6, 1982).
3.22

© AICPA, Inc. 7/95

GUIDE TO REGISTRATION

19

giving with some regularity of any investment advice, including generic nonspecific
investment advice, would be sufficient to meet the in the business test. In addition, because
Ms. Gold holds herself out as a financial planner, she would not, in the SEC's staff opinion,
be able to avail herself of the Act's accountant's exception.
Comment: Under the AICPA's three-part test, Ms. Gold would not have to register. The
critical difference in result is caused by the holding out test. If Ms. Gold did not hold out
as a financial planner, she probably would be able to avail herself of the Act's accountant's
exception. Because the law of some states and the AICPA's test do not look to holding out,
but look to the activities of the practitioner, the result differs.

3.23 Question 17: Nevers and Evers, CPAs, is an accounting firm. The partners of Nevers &
Evers, as part of the firm's normal practice, are asked by clients to (1) analyze and recommend
tax-advantaged investments, (2) recommend money market and mutual fund investments, (3)
analyze and recommend insurance and annuity programs, and (4) render advice on investments in
commercial paper and certificates of deposit. Nevers & Evers has neither discretionary
management control over client accounts nor custody of any client funds. Nevers & Evers
furnishes all its advice through consultations, and charges fees based on an hourly rate. None of
Nevers & Evers' employees and partners accepts fees or commissions from promoters. Three
times a year, Nevers & Evers publishes a newsletter containing articles about taxes and various
kinds of investments. No specific investments are recommended in the letter, and no fee is
charged for it. Nevers & Evers analyzes real estate programs, not only by evaluating accounting
data and projections, but also by performing a physical inspection of the property involved. In
some circumstances, Nevers & Evers acts as a purchaser representative as defined in Regulation D
under the Securities Act of 1933, as amended.

Answer: Although it is clear from the facts presented in Question 17 that Nevers & Evers
would meet the IA 1092 definition of an investment adviser, the facts seem insufficient to
determine whether Nevers & Evers may rely on the accountant's exception.38 Nevers &
Evers' ability to rely on the exception would appear to depend to a large extent on the nature
of the analysis and on the recommendations it provides about the tax-advantaged and other
types of investments listed above. If Nevers & Evers' analysis involved, for example,
making projections or assessing financial statements of issuers, Nevers & Evers' reliance
on the exception would be stronger than if it provided clients with recommendations that
clients make particular investments. In addition, if Nevers & Evers' recommendations were
generic (for example, "Mr. Client, you might consider mutual funds"), its reliance on the
exception would be better than if its recommendations were specific (for example, "Mr.
Client, you might consider the ABC Long-Term Bond Fund").

Note also that Nevers & Evers sometimes acts as a purchaser representative as defined in
Regulation D under the Securities Act of 1933. As noted in the Comment to Question 12,
the SEC staff in its letter to Kenisa Oil Company39 took the position that serving as an

38 Letter from the SEC's Division of Investment Management to Jones & Kolb (May 7, 1984); and letter
from the SEC's Division of Investment Management to LaManna & Hohman (February 18, 1983) (see
exhibit 6).

39 IA 1092, II B, citing the Hauk, Soule & Fasani (see exhibit 4), and Markley (see exhibit 5) letters.
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offeree representative precluded the accountants from relying on the Act's accountant's
exception.
Comment: Applying the three-part test would result in the same conclusion. To the extent
Nevers & Evers provides clients with specific investment advice developed from financial
statement analysis or tax considerations, it should be able to avail itself of the Act's
accountant's exception. If, however, Nevers & Evers was compensated from the purchase
or sale of securities or provided the specific securities advice on a basis other than that just
described, it should register as an investment adviser.

3.24 Question 18: James & Co., CPAs, is a medium-sized accounting firm that recently
established a financial planning team. In providing financial planning services to its clients, the
team uses the following four-step approach:

1.

Presenting clients with a seminar addressing topics, such as goal setting, money
management, income tax planning, tax-advantaged investments, estate planning, trusts,
wills, insurance, and investments.

2.

Collecting data from clients on their assets, liabilities, and cash flow.

3.

Using computer software programs that project net worth, income tax liability, and cash
flow of the clients.

4.

Annually reviewing each client's personal financial plan to determine whether the
client's goals have been achieved and whether those goals need to be adjusted.

The James & Co. financial planning team views its general role as that of a coordinator.
For instance, if, in applying its four-step approach to a particular client, the team determines
that the client should consider investing in equity securities, the team recommends that the
client employ an investment adviser. If the client asks for the recommendation of a
particular investment adviser, the team provides a list of local advisers rated by a national
rating service. What are the registration requirements resulting from the establishment of
the financial planning team?

Answer: An argument may be made that James & Co., by setting up the team, is holding
itself out as being in the financial planning business, and that, as a result, the financial
planning business is not solely incidental to the firm's accounting practice. Therefore, the
firm is not covered by the accountant's exception. Note that, even if the firm's financial
planning business is not covered by the accountant's exception, it would not need to register
under the Act provided that its financial planning practice did not meet the definition of
investment adviser.

James & Co., however, would probably meet the definition of an investment adviser under
IA 1092. Although the securities advice provided to clients appears to be general and
focused on the role of securities in a client's overall financial plan, it would be a business
activity occurring with some regularity. In addition, under IA 1092, recommending a
specific category of securities, for example, equity securities, is equated to giving specific
investment advice. This contrasts with a general recommendation to allocate assets, which
IA 1092 indicates is not the giving of specific investment advice.

3.24
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Comment: In those states that have adopted the three-part test, James & Co. would be able
to avail itself of the accountant's exception because it provides none of the three services
(specific investment advice unrelated to tax considerations or financial statement analysis,
remuneration related to the purchase or sale of securities, or holding client funds for
investment purposes other than as a fiduciary) that would indicate activities not incidental
to the practice of accountancy. In addition, the three-part test does not employ a holding
out standard but rather objective tests based on identifiable activities not normally associated
with the practice of accountancy, which are of the type that could lead to abuses.
3.25 Question 19: Ms. Lee, a CPA, provides services identical to those provided by the James
& Co. team described in Question 18, but she does not establish a financial planning team. Unlike
the James & Co. team, Ms. Lee charges a special flat fee for her financial planning services. Ms.
Lee is deemed not to be holding herself out as being in the financial planning business. Does Ms.
Lee's fee structure affect the applicability of the accountant's exception to her practice?

Answer: As noted above, the SEC staff has suggested that the kind of fee charged by an
accountant is relevant in determining whether the accountant can rely on the accountant's
exception. Ms. Lee charges a fee for her financial planning services that differs,
presumably, from her standard hourly fees. Charging a different kind of fee for financial
planning services could result in Ms. Lee not being able to rely on the accountant's
exception. On the other hand, she could put forth the questionable argument that the flat
fee differs from a percentage-of-assets-under management fee typically charged by an
investment adviser, and that, as a result, the fee should not cause the loss of the benefit of
the exception. In addition, if Ms. Lee in certain circumstances charged a flat fee for audit,
tax, or management advisory services, she could argue that her fee for financial planning
services is not different from the fee typically charged for other services. Note also that Ms.
Lee, like James, & Co., could possibly argue that, even if her financial planning practice
is not covered by the exception, she does not need to register under the Act because her
financial planning practice does not meet the definition of an investment adviser. This
argument, however, might be difficult to sustain because of the broad wording of the "in the
business test" of IA 1092.
Comment: As in Question 18, if the three-part test was applied, Ms. Lee would qualify for
the accountant's exception and not have to register as an investment adviser. The critical
factor of compensation loses its import under the three-part test unless the compensation is
connected directly or indirectly to the purchase or sale of a security.

3.26 Question 20: Leonard & Co., CPAs, provides services identical to those provided by the
James & Co. team, described in Question 18. Unlike that team, however, Leonard & Co. only
recommends clients to investment advisers with whom it is familiar. It receives no finder's fee
or the like for recommending clients to a particular adviser. Leonard & Co. is deemed not be
holding itself out as being in the financial planning business.

Answer: Leonard & Co. represents a harder case than does James & Co. with respect to
registration under the Act. As noted above in Part 2, "Registration Under the Act: The
Basics" (see 2.01 et seq. above), a person who recommends investment advisers may be
deemed to be rendering investment advice for purposes of the Act. Thus, by recommending
particular investment advisers, Leonard & Co. could be viewed as providing more
AICPA Personal Financial Planning Library
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investment advice than James & Co., which appears to be making no specific suggestions
about the investment advisers its clients should use. On the other hand, Leonard & Co. does
not hold itself out as being in the business of selecting investment advisers, it appears not
to be recommending specific securities, and it appears not to be charging special fees for the
investment advice it provides.
Comment: Applying the three-part test would result in no necessity for Leonard & Co. to
register because its activities are not those that would cause it to lose the accountant's
exception. Under IA 1092, however, the SEC staff would most likely classify Leonard &
Co. as an investment adviser because, as noted above, recommending specific investment
advisers is in and of itself considered to be investment advising.
3.27 Question 21: SJR, CPAs, is a large accounting firm with an established financial planning

department. SJR advertises the attributes of its financial planning department in financial
newsletters and magazines. The services of the financial planning department are generally limited
to income tax planning and estate planning. The department is often asked by its clients to provide
its views on particular investments, including tax-advantaged investments. In responding to its
clients' inquiries, the department reports only the soundness of the projections made in the
prospectuses and on the track records of the promoters of the tax-advantaged investments.
Answer: By virtue of establishing and advertising the existence of a financial planning
department, SJR is clearly holding itself out as being engaged in the financial planning
business. The SEC's Division of Investment Management letter to David R. Markley40
states that an accountant who holds himself out to the public as providing financial planning
services cannot rely on the accountant's exception. The advice SJR provides also appears
to relate to specific securities and is not general in nature. In addition, the services SJR
provides seem similar to those provided by the accountants described in the SEC's Division
of Investment Management letter to Kenisa Oil company.41 These accountants were told that
they could not rely on the accountant's exception. Reasonable arguments could be made,
however, that SJR's financial planning practice does not involve the kinds of services that
would cause SJR to meet the Act's definition of an investment adviser.

Although SJR advertises its financial planning practice, it is generally limited to income-tax
and estate planning and does not include investment advice. In addition, the advisory
services SJR provides—analysis of projections and management—are those traditionally
provided by accountants, and they relate to the accounting services SJR provides. Finally,
SJR appears not to be charging a special fee for its financial planning services.
Comment: If the three-part test were applied, SJR would not have to register because it
would be able to avail itself of the accountant's exception. As noted above, the advisory
services that SJR performs in reviewing specific investments relate to the accounting
services a CPA performs. Under the test, this would not cause the loss of the accountant's
exception because that is the very type of specific investment advice that accountants have

40 Letter from the SEC's Division of Investment Management to David R. Markley (February 6, 1985) (see
exhibit 5).
41 Letter from the SEC's Division of Investment Management to Kinesa Oil Company (April 6, 1982).
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traditionally provided: advice related to accounting services, that is, financial statement
analysis, or tax considerations. In addition, the test does not look to holding out as a
benchmark for the loss of accessibility to the accountant's exception.
3.28 Question 22: Like SJR in Question 21, the CPA firm of TB&C establishes a financial
planning department that it advertises. Unlike the advertising of SJR, however, TB&C describes
its abilities in selecting specific investments.

Answer: TB&C represents a clearer case than that of SJR for registration under the Act.
Unlike SJR's financial planning practice, TB&C's financial planning practice contemplates
a significant amount of investment advice; TB&C's advertising seems to be suggesting that
TB&C should be hired not for its accounting expertise, but for its ability to select
appropriate investments.
Comment: Applying the three-part test would reach the same result. TB&C would be an
investment adviser because the specific security advice it gives is not related to financial
statement analysis or to tax considerations.
3.29 Question 23: What if, in Question 18, the partners of James & Co. formed a partnership,
owned by them, to carry on the financial planning activities. The James & Co. accounting practice

had no relation to the financial planning partnership other than through ownership and the sharing
of staff. The activities and the books and records of both entities were kept separate. The partners
of James & Co., however, remained liable as the general partners of the financial planning
partnership.

Answer: According to two SEC Division of Investment Management letters,42 the
financial planning partnership would have to register as an investment adviser, although
the accounting practice does not have to register.
Comment: This pattern has been successfully adopted by many accounting firms that
did not wish to register the accounting firm itself.

Exemption from Registration Under the Act

3.30 Section 203(b) of the Act provides specific exemption from registration under the Act (as
distinguished from the accountant's exception, which is an exception from the definition of
investment adviser). The following three exemptions are available to anyone meeting the definition
of an investment adviser.

•

Intrastate Exemption — Section 203(b)(1) of the Act provides limited exemption for any
investment adviser whose clients are all residents of the state within which the adviser
maintains his or her principal office and place of business, and who does not furnish
advice or issue analyses about any security listed or traded on any national securities

42 Letter from the SEC's Division of Investment Management to Price Waterhouse (July 16, 1987) (see
exhibit 7) and Letter from the SEC's Division of Investment Management to Arthur Andersen & Co.
(July 8, 1994) (see exhibit 8).
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•
•

exchange. CPAs who rely on this exception should recognize that although they are not
subject to federal registration, they may still be subject to state registration and reporting
requirements.
Insurance Company Adviser— Section 203(b)(2) of the Act provides an exception for
any investment adviser whose only clients are insurance companies.
Private Investment Adviser— Section 203(b)(3) of the Act provides an exception for any
investment adviser who, during the course of the preceding twelve months, has had
fewer than fifteen clients and who neither holds himself or herself out generally to the
public as an investment adviser nor acts as an investment adviser to an investment
company registered under the Investment Company Act of 1940 or to a business
development company.

3.31 An investment adviser who meets one of the exemptions from registration contained in
Section 203(b) of the Act listed above is not subject to the registration requirements under the Act,
but remains subject to the Act's general antifraud provision. A person who meets an exception
from the definition of an investment adviser, including the accountant's exception, is subject to
none of the Act's provisions.
4.

STATE REGULATION AND REGISTRATION

4.01 In addition to the federal Investment Advisers Act of 1940 (the Act), described previously,
as of May 1, 1995, forty-six states had also enacted legislation that regulates and requires the
registration of investment advisers. (See exhibit 9 for a list of the states and the regulatory patterns
they follow.) Over the years, state legislation has passed through several developmental stages.

4.02 First, many states enacted legislation based on the Uniform Securities Act, which is similar
to the Investment Advisers Act of 1940, that included an accountant's exception from the definition
of investment adviser. Investment advisers doing business in those states that have enacted the
investment adviser's portion of the Uniform Securities Act must be licensed by the state, provided
the investment adviser's clients live in the state.
4.03 In addition, a number of states require persons associated with a registered investment

adviser (RIA) to register in their own right. The state requirements usually include the filing of
a form,43 payment of a fee, minimum bond and capital requirements; and not infrequently, include
specific recordkeeping, disclosure, and examination requirements.44
4.04 The state laws and the related regulations governing securities, which include the regulation
of investment advisers and financial planners, may differ from the federal structure. A number

43 Usually the same Form ADV that is filed with the SEC.
44 Most of the states requiring an examination have adopted one or another of the securities related
examinations, such as the Series 2, Series 6, Series 7, Series 24, Series 63 or Series 65 for this purpose.
See exhibit 9 for a list of the states and the examinations required, and the minimum capital or bond
requirements.
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of states have broad regulatory schemes, which include areas such as suitability of investments,
advertising, and fraudulent practices.
4.05 Since about 1987, the year the SEC staff published IA 1092, many state securities
commissioners have been lobbying, sometimes successfully, to change the structure governing the
regulation of investment advisers. The key to this legislative activity is the inclusion in the law of
a provision that equates the practice of financial planning with being an investment adviser. The

provision was developed by the North American Securities Administrators Association (NASAA)45
in model legislation. Depending on how the provision is interpreted by the securities
administrators, it could require the registration of CPAs who practice financial planning.
4.06 A further legislative initiative is the effort to codify the holding out standard. That is, if a

CPA holds out to the public as practicing financial planning, the CPA is an investment adviser,
notwithstanding the accountant's exception contained in the statute. This provision has been
adopted by Washington state.
4.07 To counter these legislative initiatives, several state societies have been successful in
retaining the accountant's exception without tying the definition of investment adviser to that of
financial planner. In addition, an effort is being made by many state societies to introduce into the
investment advisers legislation, an objective test, originally developed by the AICPA (see 1.12,
above), to determine when the accountant's exception should be available (see exhibit 10 for the
text of the AICPA’s position paper on state registration). Briefly, that three-part test would require
an accountant to register as an investment adviser if the accountant:

1.

Held client funds for investment purposes other than as a bona fide fiduciary (for
example, trustee, executor),

2. Received compensation related to the purchase or sale of securities (for example,
commissions, referral fees), or

3.

Gave specific investment advice that was not based on financial statement analysis or
tax considerations.

This language has already been incorporated into the legislation of three states (Arizona, Illinois,
and Oklahoma) and is under consideration in several others.
4.08 State legislation takes on added importance with the realization that if you are required to
register with your state, you should also consider registering with the SEC.
4.09 Many state laws introduce an additional potential liability for registered investment advisers:
the private right of action. That is, a statutory right to sue an investment adviser for specified acts

of wrongdoing. The private right of action has become a common feature of the more recently
enacted legislation.

45 See Discussion of IA 1092 at
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4.10 Another facet of state legislation is the requirement of an examination. The number of states

requiring an examination is growing as existing investment adviser laws are reviewed. At the
current time, several states waive the required examination for those having earned a recognized
financial planning specialization designation, such as the Personal Financial Specialist designation,
which is granted by the AICPA.46
5.

REGISTERING AS AN INVESTMENT ADVISER

Introduction
5.01 A CPA who decides to become a registered investment adviser (RIA) under the Act must

complete and submit Securities and Exchange Commission (SEC) Form ADV (see exhibit 11 for
a copy of Form ADV, its instructions and a sample filled-in Form ADV for a practice following
the Price Waterhouse-Arthur Andersen pattern in which an affiliated entity of the CPA firm
registered). As of the time of writing, Form ADV is submitted with a one time fee of $150
payable to the SEC. An annual report, on Form ADV-S, has to be filed with the SEC no later than
90 days after the end of the RIA's fiscal year.47
5.02 RIAs are required to —

•
•

•

•

Keep various books and records that are subject to examination by the SEC.
Provide their clients with a disclosure document, which may be a copy of Form ADV,
Part II. Part II must be filed with the SEC in any event. The disclosure obligation is
described at 5.13.
Comply with specific state regulations. Most states have laws or regulations requiring
investment advisers to register. These laws or regulations are, in many cases, more
extensive than the requirements under the Act. Some states, for example, require
investment advisers registered in the state to file audited balance sheets with the state,
pass an examination prior to registration, be subject to a private right of action, and be
bonded.
Institute adequate procedures to obtain prompt records of every securities transaction
in which certain partners, employees, and other advisory representatives have acquired
a direct or indirect beneficial interest.

46 See exhibit 9 for information on the states that accept a specified specialty designation in lieu of an
examination and/or require an investment adviser examination to be passed before registration. For
information on the Personal Financial Specialist designation, call the American Institute of CPAs at
1 (800) T-O-A-I-C-P-A, submenu 1, and ask for package G00055, or if you are a Certified Financial
Planner or Chartered Financial Consultant, ask for the examination waiver package G00105 (waiver
application period ends December 31, 1996).

47 Assistance in registering is available through commercial firms, including the following: The
Consortium, P.O. Box 2682, Camarillo, CA 93011-2682, (805) 987-6115; National Regulatory Services
Inc., 323 Main Street, Lakeville, CT 06039, (203) 435-2541; and Securities Consultants Incorporated,
5301 North Federal Highway, Suite 380, Boca Raton, FL 33487, (407) 994-4444.
5.02

© AICPA, Inc. 7/95

GUIDE TO REGISTRATION

•

•

27

Have written contracts with all clients on file and to also maintain a file of all client
correspondence, including transactions effected on their behalf. A CPA's client files
are open to SEC inspection. To enable a CPA to provide the SEC with information that
only relates to investment advisory services, a number of firms have established separate
financial planning or investment advisory files. Color coding these files makes it is easy
to be ready for an SEC audit.
Abstain from charging fees dependent on gains realized by the clients or performance
based fees unless specific compliance requirements are met. It is permissible to charge
a fee based on a percentage of the client's assets. Notwithstanding the permission
granted by the Act, CPAs are still limited in the types of fees they can charge by the
rules governing practice in the applicable state. Thus, in many states, CPAs are
prohibited from charging fees similar to those previously described.

Form ADV
5.03 Form ADV consists of two parts. Part I contains the applying registrant's name, address,

legal structure, legal proceedings, and the various states in which the registrant is registered.
Information in this part is for the SEC's benefit.
5.04 Part II contains information that a registered investment adviser must disclose to clients. It
covers the registrant's background, such as education, methods used in analyzing securities, types

of compensation, conflicts of interest, services performed, and, for those investment advisers who
hold client assets or are compensated in advance, a balance sheet. If the registrant is a firm, Form
ADV requires this information for all of its principal employees. You may want to retain an
attorney or a compliance consulting firm to help file Form ADV.
Registration

5.05 After your Form ADV is submitted to the SEC, the SEC has 45 days in which to deny your
registration. If the SEC does not begin proceedings for denial, your registration automatically
becomes effective. The SEC can deny registration to an applicant who filed false or misleading
information, failed to state any material fact required to be stated, or has been convicted within the
previous ten years of crimes relating to securities or willfully violating any federal securities laws.

Reporting
5.06 If you become an RIA, you must file an annual report with the SEC no later than 90 days
after the end of the your fiscal year. Your report must be made on Form ADV-S. In addition, you
must immediately amend your Form ADV to reflect certain changes, including changes in address
or the legal form of the entity. Nonmaterial changes to a Form ADV must be made annually.
Finally, if you are an RIA and wish to withdraw registration, you must do so on Form ADV-W.
Custody of Client Funds

5.07 If you are an RIA and maintain custody of client funds or you receive prepayments of
advisory fees, in excess of $500 per client, for more than six months in advance of providing the
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services, you are required to file audited balance sheets with your Forms ADV and ADV-S.
Because you must disclose this information to clients, this is one of the requirements that caused
some CPA firms to form separate registered investment advisory entities. Using this technique
effectively shields the accounting practice's financial information from public disclosure.
5.08 Investment advisers who have possession of client funds are required to maintain segregated
accounts for those funds and adhere to certain additional recordkeeping requirements, and to have
an outside auditing firm conduct an annual "surprise" audit of the segregated accounts.
Approaches to Registration
5.09 CPAs have adopted four approaches to registration. One is to make the determination, on
the advice of counsel, that they are not investment advisers under the Act. The argument is that
they are not in the business of giving investment advice or that their investment advice is incidental
to the practice of accounting.

5.10 Another approach is to create a team with other professionals to provide clients with
financial planning services. Under this approach, a CPA works with independent RIAs who
provide the investment advisory services for the engagement.48
5.11 The third approach is to register as an investment adviser. For sole practitioners or small
CPA firms, this is the simplest approach. For the larger firms, this is more difficult because of

the complexity of multistate filings.
5.12 The last approach is to form a controlled entity that becomes an RIA. The model for this

approach (discussed above at 3.29) is the No Action Letter Price Waterhouse received from the
SEC. In its letter, the SEC made it clear that in granting the no action relief, it relied heavily on
Price Waterhouse's assertion that Price Waterhouse Investment Adviser —the controlled entity —
would not provide advice about specific securities and that Price Waterhouse as a general partner
of the controlled entity would remain legally liable for its actions. (See exhibits 7 (Price
Waterhouse) and 8 (Arthur Andersen) for the text of the No Action Letters.)
Disclosure (Brochure Rule)
5.13 If you are an RIA, you are required to provide your clients and prospective clients with the

information contained in your Form ADV Part II by giving your client either a copy of Form ADV
Part II or a brochure containing at a minimum the information in Form ADV Part II. If you decide
to provide clients with a brochure rather than a copy of Form ADV Part II, your brochure should
include the following:

•
•

Your background and business practices
Useful information about selecting or retaining an investment adviser

48 If this approach is adopted, care must be taken that all of the "solicitors arrangement" requirements are
reviewed and complied with.
5 5.13
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The following Form ADV Part II information:

— Advisory services and fees
— Types of clients
— Types of investments
— Methods of analysis, sources of information, and investment strategies
— Education and business standards

— Education and business background
— Other business activities

— Other financial industry activities or affiliations
— Participation or interest in client transactions
— Conditions for managing accounts
— Review of accounts

— Investment or brokerage discretion
— Additional compensation
— Balance sheet only for investment advisers who have custody of client funds or
securities or require prepayment of more than $500 in fees per client and six or
more months in advance
5.14

You can include additional information, if desired, in the brochure.

Fiduciary Duty

Investment advisers are under a fiduciary duty to their clients.49 That is, they must put their
clients' interests ahead of their own and act at all times in their clients' best interest. As a result,
you must know your clients and make suitable recommendations. In addition, you have an ongoing
responsibility to make sure suitability is maintained during your relationship with your client.
5.15

49 See, SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180 (1963). See also, Notice of Proposed
Rule Making (17 CFR Part 275, March 17, 1994). In addition, the Employee Retirement Income
Security Act of 1974 (ERISA) imposes an independent fiduciary duty on those with certain powers, such
as a discretionary power over the assets of a retirement plan, related to the administration of a retirement
plan. This ERISA duty is a two-edged sword because, under IA 1092, certain pension consultants are
considered to be investment advisers and, thus, required to register and be subject to all the rules
governing registered investment advisers.
AICPA Personal Financial Planning Library
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5.16 This ongoing responsibility to maintain suitability is in contrast to your normal respon
sibility, as a CPA, for the specific engagement.50 Therefore, as a CPA/RIA, you should consider
limiting your exposure under this ongoing responsibility by attempting to contact all investment
advising clients at least annually to determine whether their circumstances have changed and
whether a new engagement is necessary.51
Conflicts of Interest

5.17 As noted above, a fiduciary is under a duty to place a client's interests ahead of personal
interests. This duty extends to conflicts of interests. Although Form ADV Part II requires the
disclosure of certain self-dealing transactions and compensation arrangements, a CPA bound by
the AICPA Code of Conduct faces higher standards. In addition to the general rules applicable
to all CPAs in the handling of conflicts of interest, special rules are applicable to CPAs who
receive contingent fees or commissions.52 Thus, if you are practicing in a state that permits
compensation in the form of a commission, you should disclose to the client in writing before the
consummation of the transaction, the method and amount of the compensation to be earned. Other
conflicts of interest can be cured by disclosure and consent. However, you should consider taking
steps to limit exposure in these sensitive situations.
State Registration

5.18 As noted in Part 4, "State Regulation and Registration," most states require investment
advisers to register. In an effort to reduce needless duplication, many states have adopted the use
of SEC Form ADV for registration. The general rule followed is that if a CPA registers with the
SEC or a state, there should be reciprocal registration with the other body.
5.19 The one most common difference between registering with the SEC and a state is that many
states require an examination for registration. See exhibit 9 for a list of state requirements.
Practice Considerations

5.20 When you register under the Act, you subject your financial planning practice to a regula
tory structure beyond that imposed on you as a practicing CPA. You have no choice but to

50 See Statement on Responsibilities in Personal Financial Planning Practice (SRPFP) No. 1, 19., which
states that unless there is a specific agreement with the client, a CPA is not responsible for additional
services, such as (a) assisting the client to take action on planning decisions—implementation, (b)
monitoring progress in achieving goals, and (c) updating recommendations and revising planning
decisions.

51 Proposed Rulemaking, Release No. IA-1406, Suitability of Investment Advice Provided by Investment
Advisers: Custodial Account Statements for Certain Advisory Clients; Federal Register, March 22,
1994.
52 See AICPA Code of Professional Conduct, ET §302.01, Contingent Fees, and ET §503.01.
5.20
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accommodate your practice to these SEC, state, or ERISA imposed rules. You should also note
that, as a general rule, if you have discretionary authority over client funds, you will face more
stringent regulation. The following material reviews some of the practice considerations arising
from the imposition of RIA rules and other pragmatic practice considerations.
5.21 Paperwork. As previously noted at 5.06, you must file with the SEC and any required

states a Form ADV-S annually (within 90 days of the end of your fiscal year) or when there is a
reportable change, you must immediately file an amended Form ADV. One complicating factor
with the annual filing is that if your practice is on a calendar year, your amended Form ADV must
be filed during tax season.
5.22 When preparing to file Form ADV, you should establish who in your firm is responsible for
overseeing the form's preparation and its submission to the SEC and those states that require it.
This also includes the gathering of all the information necessary, including any required financial
statements. In addition, the person responsible for Form ADV should be prepared to manage
possible SEC or state audits.
5.23 This process can possibly be simplified, if desired, by retaining a service agency to keep
your practice in compliance and up-to-date on new regulatory developments.
5.24 Bonding. Many states require the posting of a bond if you have discretionary investment
authority over or access to client funds. Federal legislative proposals have been made that would
impose, under rules established by the SEC, a similar bonding requirement.

5.25 Power of Attorney. Having a limited power of attorney over a client's investments can be
efficient. This added control is helpful especially if the client's investment expertise, reliability,
or business acumen is questionable. However, when you have a limited power of attorney, you
must have the expertise and be ready to allocate time to manage the client's account. Also, in this
scenario, the client is no longer making the final investment decisions. In addition, when you have
a limited power, you could be faced with added recordkeeping requirements, including the
necessity to provide a financial statement and the need to provide a bond.
5.26 Fees. As an RIA, you will have to establish a fee structure that is part of the information
provided to clients and prospective clients. Thus, whether you bill for services rendered or deduct

your fees from the client's account, or change the method of calculating your fees, you will have
to give your clients the details, in writing.

As an RIA, you should have an engagement letter (advisory
agreement) with every financial planning client. The engagement letter must provide that—

5.27 Engagement Letter.

•
•

The contract cannot be assigned without the client's consent.
The client will be notified of any changes in the partnership membership.

5.28 You can still use a customized engagement letter provided it contains all of the elements

required by the controlling RIA regulations. If you find your financial planning engagements have
sufficient similarity, consider employing a standardized engagement letter to simplify administra
tion and audits. See exhibit 13 for a sample engagement letter.
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5.29 Risk Management. If your financial planning practice includes investment advice, you
should review your liability insurance policy to determine the scope of your coverage. A special
policy beyond the normal errors and omissions policy may be necessary to provide the desired

coverage.
5.30 In addition, you should review your practice and present recordkeeping procedures, possibly

with legal counsel or a compliance consulting firm, to determine those practices and procedures
to adopt to help manage exposure to liability.
5.31 Confidential Information. When you become an RIA, you are subject to audit by SEC and
state securities personnel. On their arrival at your office they will want to inspect their choice of
your financial planning files. Therefore, you must be able to effectively separate your nonfinancial
planning files from those that are open to inspection. Many practitioners use a color coding system
in addition to physically separating the files that are subject to audit. See exhibit 14 for a checklist
of documents and files you should have available in the event of an audit.
5.32 Special Files. You should establish a complaint file containing client correspondence
relating to any problems that arise. Also, you should create an advertising file. These files should
be available for review in the event of an audit (see exhibit 14).
5.33 Quality Control. You should establish written Policies and Procedures, possibly set forth
in a manual, to assure compliance with the many SEC rules and regulations governing your
practice as an RIA. Your Policies and Procedures should cover at least the following subjects:

•
•
•
•
•
•

Ethics
Insider trading (including personal securities reporting procedures)
The selection, training and monitoring of personnel
The type of clients to be accepted, the level of services to be provided, and the number
of clients per professional
The selection of investments and the assessment of investment risk
Books and records, state registration policy, annual filings, disclosure delivery,
solicitors, advertising, and the FCC Telephone Consumer Protection Act of 1991

5.34 If your firm is large enough, one partner should be assigned the task of reviewing the firms's

Policies and Procedures and monitoring compliance by the affected members of the firm and
employees. In addition, the compliance partner can act as a liaison with the SEC or state auditor
if there is an examination.
5.35 Advertising. The SEC rules governing RIAs has a specific provision outlining what
constitutes fraudulent, deceptive or manipulative advertising, and what constitutes an
advertisement. Thus, the following are among the prohibited types of advertising:

•
•
•

5 5.35

Any testimonial concerning an RIA or advice or other service rendered by the RIA,
References to past specific recommendations that would have been profitable, unless
conditions specified in the rule are met
Any untrue statement of a material fact, or a statement that is otherwise false or
misleading
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Briefly, the rules say that advertising is a communication of any sort (print, radio or television)
addressed to more than one person that offers analysis or other information related to securities or
is to be used in making a determination about buying or selling securities, information about
securities to buy or sell or when to buy or sell securities, or any investment advisory service with
regard to securities.
5.36 An advertising file should be established, and it should contain a copy of all advertisements.
This file must be available for examination by the SEC or state agency when your practice is
reviewed.

Penalties
5.37 The Act contains both criminal and civil penalties for violations of its provisions, including
failure to register. Thus, for example, if, in the eyes of the SEC, you are an investment adviser
and you have not registered, you cannot make use of the mails or other means of interstate
commerce in connection with your activities as an investment adviser.53 The following review of
the enforcement provision of the Act is for information purposes only. Any decision about their

applicability to you and your practice should only be made after consultation with legal counsel.

Civil Penalties
5.38 The SEC can impose the following civil penalties for violations of the Act.

•

Censure and suspension — The SEC can limit or suspend activities for up to a twelve
month period or revoke a registration (or permanently bar an "associated person") for
actions including the following:54

— Materially false or misleading statements or omissions in Form ADV or other
documents filed with the SEC. The SEC can also revoke a registration for these
reasons.
— Criminal conviction in a securities-related matter or other specified act.
— Injunction in specified securities-related matters.
— Willful violations of specified securities laws including the Act.
— Willfully aiding another to violate specified securities laws.

•

Accounting and disgorgement— The SEC can require an accounting and disgorgement
of funds, including interest, in any proceeding in which a penalty is imposed.55

53 Act Section 203(a). See also Act Section 203 (d).
54 Act Section 203 (e) and (f).

55 Act, Section 203(j).
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•

•

•

Cease-and-Desist Proceedings — After a hearing, the SEC can order a person who has
committed or is about to commit a violation to cease and desist from the subject act.
In addition, the SEC can order an accounting and disgorgement, including reasonable
interest.56
Money Penalties (Administrative) — The SEC can levy civil penalties that are deemed
to be in the public interest, after a hearing to determine that a person has willfully
violated any provision of specified securities laws, or aided in a violation by another
person, willfully filed a document with the SEC that was materially false, or failed to
properly supervise another person to prevent violations of the Act. The civil fines can
be as high as $100,000 for a natural person or $500,000 for any other person, that is,
a corporation or other entity. The size of the fine is governed by the particular wrong.57
Civil Penalties (Court) — In addition to the above administrative penalties, the SEC can
bring an action in a U.S. District Court for a violation of the Act or a cease-and-desist
order. The amount of the penalty depends on the nature of the violation and follows the
same schedule as the administrative penalties.58

Criminal Penalties
5.39 The SEC can pursue the following criminal penalties.

•

•

Enforcement of Subpoena — A person who refuses to obey a proper subpoena shall be
guilty of a misdemeanor and on conviction subject to a fine of not more than $1,000 or
imprisonment for a term of not more than one year, or both.59
General — Any person who willfully violates a provision of the Act or a rule or
regulation of the SEC is subject to prosecution and, if convicted, can be fined not more
than $10,000 and imprisoned for not more than five years, or both.60

56 Act, Section 203(k).
57 Act, Section 203(i).
58 Act, Section 209(e).
59 Act, Section 209(c).
60 Act, Section 217.
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INVESTMENT ADVISERS ACT OF 1940
Act of August 22,1940,54 Stat. 847,15 U.S. Code, Secs. 80b-l — 80b-21, as amended.
FINDINGS

Section 201

Upon the basis of facts disclosed by the record and report of the Securities and Exchange Commission made pursuant to section 30 of
the Public Utility Holding Company Act of 1935, and facts otherwise disclosed and ascertained, it is hereby found that investment ad
visers are of national concern, in that, among other things —
(1) their advice, counsel, publications, writings, analyses, and reports are furnished and distributed, and their contracts, subscrip
tion agreements, and other arrangements with clients are negotiated and performed, by the use of the mails and means and in
strumentalities of interstate commerce;

(2) their advice, counsel, publications, writings, analyses, and reports customarily relate to the purchase and sale of securities
traded on national securities exchanges and in interstate over-the-counter markets, securities issued by companies engaged in
business in interstate commerce, and securities issued by national banks and member banks of the Federal Reserve System;
and
(3) the foregoing transactions occur in such volume as substantially to affect interstate commerce, national securities exchanges,
and other securities markets, the national banking system and the national economy.
DEFINITIONS
Section 202

(a) When used in this title, unless the context otherwise requires —

Assignment

(1) “Assignment” includes any direct or indirect transfer or hypothecation of an investment advisory contract by the assignor or
of a controlling block of the assignor’s outstanding voting securities by a security holder of the assignor, but if the investment
adviser is a partnership, no assignment of an investment advisory contract shall be deemed to result from the death or
withdrawal of a minority of the members of the investment adviser having only a minority interest in the business of the in
vestment adviser, or from the admission to the investment adviser of one or more members who, after such admission, shall
be only a minority of the members and shall have only a minority interest in the business.
Bank
(2) “Bank” means (A) a banking institution organized under the laws of the United States, (B) a member bank of the Federal
Reserve System, (C) any other banking institution or trust company, whether incorporated or not, doing business under the
laws of any State or of the United States, a substantial portion of the business of which consists of receiving deposits or ex
ercising fiduciary powers similar to those permitted to national banks under the authority of the Comptroller of the Currency,
and which is supervised and examined by State or Federal authority having supervision over banks, and which is not operated
for the purpose of evading the provisions of this title, and (D) a receiver, conservator, or other liquidating agent of any institu
tion or firm included in clauses (A), (B), or (C) of this paragraph.
Broker

(3) “Broker” means any person engaged in the business of effecting transactions in securities for the account of others, but does
not include a bank.
Commission

(4) “Commission” means the Securities and Exchange Commission.
Company

(5) “Company” means a corporation, a partnership, an association, a joint-stock company, a trust, or any organized group of per
sons, whether incorporated or not; or any receiver, trustee in a case under title 11, or similar official, or any liquidating agent
for any of the foregoing, in his capacity as such.
Convicted

(6) “Convicted” includes a verdict, judgment, or plea of guilty, or a finding of guilt on a plea of nolo contendere, if such verdict,
judgment, plea, or finding has not been reversed, set aside, or withdrawn, whether or not sentence has been imposed.
(1 of 14)
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Dealer

(7) “Dealer” means any person regularly engaged in the business of buying and selling securities for his own account, through a
broker or otherwise, but does not include a bank, insurance company, or investment company, or any person insofar as he is
engaged in investing, reinvesting or trading in securities, or in owning or holding securities, for his own account, either in
dividually or in some fiduciary capacity, but not as part of a regular business.

Director
(8) “Director” means any director of a corporation or any person performing similar functions with respect to any organization,
whether incorporated or unincorporated.

Exchange
(9) “Exchange” means any organization, association, or group of persons, whether incorporated or unincorporated, which con
stitutes, maintains, or provides a market place or facilities for bringing together purchasers and sellers of securities or for
otherwise performing with respect to securities the functions commonly performed by a stock exchange as that term is
generally understood, and includes the market place and the market facilities maintained by such exchange.
Interstate Commerce
(10) “Interstate commerce” means trade, commerce, transportation, or communication among the several States, or between any
foreign country and any State, or between any State and any place or ship outside thereof.

Investment Adviser
(11) “Investment adviser” means any person who, for compensation, engages in the business of advising others, either directly or
through publications or writings, as to the value of securities or as to the advisability of investing in, purchasing, or selling
securities, or who, for compensation and as part of a regular business, issues or promulgates analyses or reports concerning
securities; but does not include (A) a bank, or any bank holding company as defined in the Bank Holding Company Act of
1956 which is not an investment company; (B) any lawyer, accountant, engineer, or teacher whose performance of such ser
vices is solely incidental to the practice of his profession; (C) any broker or dealer whose performance of such services is
solely incidental to the conduct of his business as a broker or dealer and who receives no special compensation therefore; (D)
the publisher of any bona fide newspaper, news magazine or business or financial publication of general and regular circula
tion; (E) any person whose advice, analyses, or reports relate to no securities other than securities which are direct obligations
of or obligations guaranteed as to principal or interest by the United States, or securities issued or guaranteed by corporations
in which the United States has a direct or indirect interest which shall have been designated by the Secretary of the Treasury,
pursuant to section 3(a)(12) of the Securities Exchange Act of 1934, as exempted securities for the purposes of that Act; or
(F) such other persons not within the intent of this paragraph, as the Commission may designate by rules and regulations or
order.

Investment Company, Affiliated Person, Control, Insurance Company

(12) “Investment company,” “affiliated person,” and “insurance company” have the same meanings as in the Investment Company
Act of 1940. “Control” means the power to exercise a controlling influence over the management or policies of a company,
unless such power is solely the result of an official position with such company.
Investment Supervisory Service
(13) “Investment supervisory services” means the giving of continuous advice as to the investment of funds on the basis of the in
dividual needs of each client.

Means or Instrumentality of Interstate Commerce
(14) “Means or instrumentality of interstate commerce” includes any facility of a national securities exchange.

National Securities Exchange
(15) “National securities exchange” means an exchange registered under section 6 of the Securities Exchange Act of 1934.

Person
(16) “Person” means a natural person or a company.
Person Associated with an Investment Adviser

(17) The term “person associated with an investment adviser” means any partner, officer, or director of such investment adviser
(or any person performing similar functions), or any person directly or indirectly controlling or controlled by such investment
adviser, including any employee of such investment adviser, except that for the purposes of section 203 of this title (other
than subsection (f) thereof), persons associated with an investment adviser whose functions are clerical or ministerial shall not

(2 of 14)
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be included in the meaning of such term. The Commission may by rules and regulations classify, for the purposes of any por
tion or portions of this title, persons, including employees controlled by an investment adviser.

Security
(18) “Security” means any note, stock, treasury stock, bond, debenture, evidence of indebtedness, certificate of interest or par
ticipation in any profit-sharing agreement, collateral-trust certificate, preorganization certificate or subscription, transferable
share, investment contract, voting-trust certificate, certificate of deposit for a security, fractional undivided interest in oil, gas,
or other mineral rights, any put, call, straddle, option, or privilege on any security (including a certificate of deposit) or on any
group or index of securities (including any interest therein or based on the value thereof), or any put, call, straddle, option, or
privilege entered into on a national securities exchange relating to foreign currency, or, in general, any interest or instrument
commonly known as a “security,” or any certificate of interest or participation in, temporary or interim certificate for, receipt
for, guaranty of, or warrant or right to subscribe to or purchase any of the foregoing.
State
(19) “State” means any State of the United States, the District of Columbia, Puerto Rico, the Virgin Islands, or any other posses
sion of the United States.

Underwriter
(20) “Underwriter” means any person who has purchased from an issuer with a view to, or sells for an issuer in connection with,
the distribution of any security, or participates or has a direct or indirect participation in any such undertaking, or participates
or has a participation in the direct or indirect underwriting of any such undertaking; but such term shall not include a person
whose interest is limited to a commission from an underwriter or dealer not in excess of the usual and customary distributor’s
or seller’s commission. As used in this paragraph the term “issuer” shall include in addition to an issuer, any person directly
or indirectly controlling or controlled by the issuer, or any person under direct or indirect common control with the issuer.
Related Acts
(21) “Securities Act of 1933,” “Securities Exchange Act of 1934,” “Public Utility Holding Company Act of 1935,” and “Trust In
denture Act of 1939,” means those Acts, respectively, as heretofore or hereafter amended.

Business Development Company
(22) “Business development company” means any company which is a business development company as defined in section
2(a)(48) of title I of this Act and which complies with section 55 of title I of this Act, except that —

(A) the 70 per centum of the value of the total assets condition referred to in sections 2(a)(48) and 55 of title I of this Act
shall be 60 per centum for purposes of determining compliance therewith;
(B) such company need not be a closed-end company and need not elect to be subject to the provisions of sections 55
through 65 of title I of this Act; and
(C) the securities which may be purchased pursuant to section 55(a) of title I of this Act may be purchased from any person.
For purposes of this paragraph, all terms in sections 2(a)(48) and 55 of title I of this Act shall have the same meaning set
forth in such title as if such company were a registered closed-end investment company, except that the value of the assets
of a business development company which is not subject to the provisions of sections 55 through 65 of title I of this Act
shall be determined as of the date of the most recent financial statements which it furnished to all holders of its securities,
and shall be determined no less frequently than annually.

(23) “Foreign securities authority” means any foreign government, or any governmental body or regulatory organization em
powered by a foreign government to administer or enforce its laws as they relate to securities matters.
(24) “Foreign financial regulatory authority” means any (A) foreign securities authority, (B) other governmental body or foreign
equivalent of a self-regulatory organization empowered by a foreign government to administer or enforce its laws relating to
the regulation of fiduciaries, trusts, commercial lending, insurance, trading in contracts of sale of a commodity for future
delivery, or other instruments traded on or subject to the rules of a contract market, board of trade or foreign equivalent, or
other financial activities, or (C) membership organization a function of which is to regulate the participation of its members in
activities listed above.
GOVERNMENTS EXCEPTED
(b) No provision in this title shall apply to, or be deemed to include, the United States, a State, or any political subdivision of a State,
or any agency, authority, or instrumentality of any one or more of the foregoing, or any corporation which is wholly owned directly
or indirectly by any one or more of the foregoing, or any officer, agent, or employee of any of the foregoing acting as such in the
course of his official duty, unless such provision makes specific reference thereto.
(3 of 14)
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REGISTRATION OF INVESTMENT ADVISERS

Section 203
(a) Except as provided in subsection (b) of this section, it shall be unlawful for any investment adviser, unless registered under this
section, to make use of the mails or any means or instrumentality of interstate commerce in connection with his or its business as
an investment adviser.

(b) The provisions of subsection (a) of this section shall not apply to —

(1) any investment adviser all of whose clients are residents of the State within which such investment adviser maintains his or its
principal office and place of business, and who does not furnish advice or issue analyses or reports with respect to securities
listed or admitted to unlisted trading privileges on any national securities exchange;
(2) any investment adviser whose only clients are insurance companies; or
(3) any investment adviser who during the course of the preceding twelve months has had fewer than fifteen clients and who
neither holds himself out generally to the public as an investment adviser nor acts as an investment adviser to any investment
company registered under title I of this Act, or a company which has elected to be a business development company pursuant
to section 54 of title I of this Act and has not withdrawn its election. For purposes of determining the number of clients of an
investment adviser under this paragraph, no shareholder, partner, or beneficial owner of a business development company, as
defined in this title, shall be deemed to be a client of such investment adviser unless such person is a client of such investment
adviser separate and apart from his status as a shareholder, partner, or beneficial owner.

(c) (1) An investment adviser, or any person who presently contemplates becoming an investment adviser, may be registered by
filing with the Commission an application for registration in such form and containing such of the following information and
documents as the Commission, by rule, may prescribe as necessary or appropriate in the public interest or for the protection
of investors:
(A) the name and form of organization under which the investment adviser engages or intends to engage in business; the
name of the State or other sovereign power under which such investment adviser is organized; the location of his or its
principal business office and branch offices, if any; the names and addresses of his or its partners, officers, directors, and
persons performing similar functions or, if such an investment adviser be an individual, of such individual; and the num
ber of his or its employees;

(B) the education, the business affiliations for the past ten years, and the present business affiliations of such investment ad
viser and of his or its partners, officers, directors, and persons performing similar functions and of any controlling person
thereof;
(C) the nature of the business of such investment adviser, including the manner of giving advice and rendering analyses or
reports;
(D) a balance sheet certified by an independent public accountant and other financial statements (which shall, as the Com
mission specifies, be certified);

(E) the nature and scope of the authority of such investment adviser with respect to clients’ funds and accounts;

(F) the basis or bases upon which such investment adviser is compensated;
(G) whether such investment adviser, or any person associated with such investment adviser, is subject to any disqualifica
tion which would be a basis for denial, suspension, or revocation of registration of such investment adviser under the
provisions of subsection (e) of this section; and
(H) a statement as to whether the principal business of such investment adviser consists or is to consist of acting as invest
ment adviser and a statement as to whether a substantial part of the business of such investment adviser, consists or is to
consist of rendering investment supervisory services.

(2) Within forty-five days of the date of the filing of such application (or within such longer period as to which the applicant con
sents) the Commission shall —
(A) by order grant such registration; or
(4 of 14)
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(B) institute proceedings to determine whether registration should be denied. Such proceedings shall include notice of the
grounds for denial under consideration and opportunity for hearing and shall be concluded within one hundred twenty
days of the date of the filing of the application for registration. At the conclusion of such proceedings the Commission,
by order, shall grant or deny such registration. The Commission may extend the time for conclusion of such proceedings
for up to ninety days if it finds good cause for such extension and publishes its reasons for so finding or for such longer
period as to which the applicant consents.
The Commission shall grant such registration if the Commission finds that the requirements of this section are satis
fied. The Commission shall deny such registration if it does not make such a finding or if it finds that if the applicant
were so registered, its registration would be subject to suspension or revocation under subsection (e) of this section.

(d) Any provision of this title (other than subsection (a) of this section) which prohibits any act, practice, or course of business if the
mails or any means or instrumentality of interstate commerce are used in connection therewith, shall also prohibit any such act,
practice, or course of business by any investment adviser registered pursuant to this section or any person acting on behalf of such
an investment adviser, irrespective of any use of the mails or any means or instrumentality of interstate commerce in connection
therewith.
(e) The Commission, by order, shall censure, place limitations on the activities, functions, or operations of, suspend for a period not
exceeding twelve months, or revoke the registration of any investment adviser if it finds, on the record after notice and opportunity
for hearing, that such censure, placing of limitations, suspension, or revocation is in the public interest and that such investment ad
viser, or any person associated with such investment adviser, whether prior to or subsequent to becoming so associated —

(1) has willfully made or caused to be made in any application for registration or report required to be filed with the Commission
under this title, or in any proceeding before the Commission with respect to registration, any statement which was at the time
and in the light of the circumstances under which it was made false or misleading with respect to any material fact, or has
omitted to state in any such application or report any material fact which is required to be stated therein.
(2) has been convicted within ten years preceding the filing of any application for registration or at any time thereafter of any
felony or misdemeanor or of a substantially equivalent crime by a foreign court of competent jurisdiction which the Commis
sion finds —

(A) involves the purchase or sale of any security, the taking of a false oath, the making of a false report, bribery, perjury,
burglary, any substantially equivalent activity however denominated by the laws of the relevant foreign government, or
conspiracy to commit any such offense;
(B) arises out of the conduct of the business of a broker, dealer, municipal securities dealer, investment adviser, bank, in
surance company, government securities broker, government securities dealer, fiduciary, transfer agent, foreign person
performing a function substantially equivalent to any of the above, or entity or person required to be registered under the
Commodity Exchange Act or any substantially equivalent statute or regulation;
(C) involves the larceny, theft, robbery, extortion, forgery, counterfeiting, fraudulent concealment, embezzlement, fraudulent
conversion, or misappropriation of funds or securities or substantially equivalent activity however denominated by the
laws of the relevant foreign government; or

(D) involves the violation of section 152, 1341, 1342, or 1343 or chapters 25 or 47 of title 18, or a violation of substantially
equivalent foreign statute.
(3) is permanently or temporarily enjoined by order, judgment, or decree of any court of competent jurisdiction, including any
foreign court of competent jurisdiction, from acting as an investment adviser, underwriter, broker, dealer, municipal securities
dealer, government securities broker, government securities dealer, transfer agent, foreign person performing a function sub
stantially equivalent to any of the above, or entity or person required to be registered under the Commodity Exchange Act, or
any substantially equivalent statute or regulation, or as an affiliated person or employee of any investment company, bank, in
surance company, foreign entity substantially equivalent to any of the above, or entity or person required to be registered
under the Commodity Exchange Act, or any substantially equivalent statute or regulation, or from engaging in or continuing
any conduct or practice in connection with any such activity, or in connection with the purchase or sale of any security.
(4) has willfully violated any provision of the Securities Act of 1933, the Securities Exchange Act of 1934, the Investment Com
pany Act of 1940, this title, the Commodity Exchange Act, or the rules or regulations under any such statutes or any rule of
the Municipal Securities Rulemaking Board, or is unable to comply with any such provision.

(5) has willfully aided, abetted, counseled, commanded, induced, or procured the violation by any other person of any provision
of the Securities Act of 1933, the Securities Exchange Act of 1934, the Investment Company Act of 1940, this title, the Com
modity Exchange Act, the rules or regulations under any of such statutes, or the rules of the Municipal Securities Rulemaking
Board, or has failed reasonably to supervise, with a view to preventing violations of the provisions of such statutes, rules, and
(5 of 14)
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regulations, another person who commits such a violation, if such other person is subject to his supervision. For the purposes
of this paragraph (5) no person shall be deemed to have failed reasonably to supervise any person, if —

(A) there have been established procedures, and a system for applying such procedures, which would reasonably be expected
to prevent and detect, insofar as practicable, any such violation by such other person, and

(B) such person has reasonably discharged the duties and obligations incumbent upon him by reason of such procedures and
system without reasonable cause to believe that such procedures and system were not being complied with.

(6) is subject to an order of the Commission entered pursuant to subsection (f) of this section barring or suspending the right of
such person to be associated with an investment adviser which order is in effect with respect to such person.
(7) has been found by a foreign financial regulatory authority to have —
(A) made or caused to be made in any application for registration or report required to be filed with a foreign securities
authority, or in any proceeding before a foreign securities authority with respect to registration, any statement that was at
the time and in light of the circumstances under which it was made false or misleading with respect to any material fact,
or has omitted to state in any application or report to a foreign securities authority any material fact that is required to be
stated therein;
(B) violated any foreign statute or regulation regarding transactions in securities or contracts of sale of a commodity for fu
ture delivery traded on or subject to the rules of a contract market or any board of trade;
(C) aided, abetted, counseled, commanded, induced, or procured the violation by any other person of any foreign statute or
regulation regarding transactions in securities or contracts of sale of a commodity for future delivery traded on or subject
to the rules of a contract market or any board of trade, or has been found, by the foreign financial regulatory authority,
to have failed reasonably to supervise, with a view to preventing violations of statutory provisions, and rules and regula
tions promulgated thereunder, another person who commits such a violation, if such person is subject to his supervision.

(f) The Commission, by order, shall censure or place limitations on the activities of any person associated, seeking to become as
sociated, or, at the time of the alleged misconduct, associated or seeking to become associated with an investment adviser, or
suspend for a period not exceeding twelve months or bar any such person from being associated with an investment adviser, if the
Commission finds, on the record after notice and opportunity for hearing, that such censure, placing of limitations, suspension, or
bar is in the public interest and that such person has committed or omitted any act or omission enumerated in paragraph (1), (4),
(5), or (7) of subsection (e) of this section or has been convicted of any offense specified in paragraph (2) of said subsection (e)
within ten years of the commencement of the proceedings under the subsection, or is enjoined from any action, conduct, or practice
specified in paragraph (3) of said subsection (e). It shall be unlawful for any person as to whom such an order suspending or bar
ring him from being associated with an investment adviser is in effect willfully to become, or to be, associated with an investment
adviser without the consent of the Commission, and it shall be unlawful for any investment adviser to permit such a person to be
come, or remain, a person associated with him without the consent of the Commission, if such investment adviser knew, or in the
exercise of reasonable care, should have known, of such order.

(g) Any successor to the business of an investment adviser registered under this section shall be deemed likewise registered hereunder,
if within thirty days from its succession to such business it shall file an application for registration under this section, unless and
■until the Commission, pursuant to subsection (c) or subsection (e) of this section, shall deny registration to or revoke or suspend the
registration of such successor.
(h) Any person registered under this section may, upon such terms and conditions as the Commission finds necessary in the public in
terest or for the protection of investors, withdraw from registration by filing a written notice of withdrawal with the Commission.
If the Commission finds that any person registered under this section, or who has pending an application for registration filed under
this section, is no longer in existence or is not engaged in business as an investment adviser, the Commission shall by order cancel
the registration of such person.
(i) Money Penalties in Administrative Proceedings.—

(1) Authority OF COMMISSION.—In any proceeding instituted pursuant to subsection (e) or (f) of this section against any person,
the Commission may impose a civil penalty if it finds, on the record after notice and opportunity for hearing, that such a per
son —

(A) has willfully violated any provision of the Securities Act of 1933, the Securities Exchange Act of 1934, the Investment
Company Act of 1940, or this title, or the rules or regulations thereunder,
(B) has willfully aided, abetted, counseled, commanded, induced, or procured such a violation by any other person;
(6 of 14)
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(C) has willfully made or caused to be made in any application for registration or report required to be filed with the Com
mission under this title, or in any proceeding before the Commission with respect to registration, any statement which
was, at the time and in the light of the circumstances under which it was made, false or misleading with respect to any
material fact, or has omitted to state in any such application or report any material fact which was required to be stated
therein; or

(D) has failed reasonably to supervise, within the meaning of subsection (e)(5) of this section, with a view to preventing
violations of the provisions of this title and the rules and regulations thereunder, another person who commits such a
violation, if such other person is subject to his supervision;
and that such penalty is in the public interest

(2) Maximum amount of penalty.—
(A) FIRST TIER—The maximum amount of penalty for each act or omission described in paragraph (1) shall be $5,000 for a
natural person or $50,000 for any other person.
(B) SECOND TIER.—Notwithstanding subparagraph (A), the maximum amount of penalty for each such act or omission shall
be $50,000 for a natural person or $250,000 for any other person if the act or omission described in paragraph (1) in
volved fraud, deceit, manipulation, or deliberate or reckless disregard of a regulatory requirement
(C) THIRD tier.—Notwithstanding subparagraphs (A) and (B), the maximum amount of penalty for each such act or omis
sion shall be $100,000 for a natural person or $500,000 for any other person if —

(i) the act or omission described in paragraph (1) involved fraud, deceit, manipulation, or deliberate or reckless dis
regard of a regulatory requirement; and

(ii) such an act or omission directly or indirectly resulted in substantial losses or created a significant risk of substantial
losses to other persons or resulted in substantial pecuniary gain to the person who committed the act or omission.
(3) Determination of public interest.—In considering under this section whether a penalty is in the public interest, the Com
mission may consider —

(A) whether the act or omission for which such a penalty is assessed involved fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement;
(B) the harm to other persons resulting either directly or indirectly from such act or omission;

(C) the extent to which any person was unjustly enriched, taking into account any restitution made to persons injured by such
behavior,
(D) whether such person previously has been found by the Commission, another appropriate regulatory agency, or a selfregulatory organization to have violated the Federal securities laws, State securities laws, or the rules of a self-regulatory
organization, has been enjoined by a court of competent jurisdiction from violations of such laws or rules, or has been
convicted by a court of competent jurisdiction of violations of such laws or of any felony or misdemeanor described in
subsection (e)(2) of this section;
(E) the need to deter such person and other persons from committing such acts or omissions; and

(F) such other matters as justice may require.

(4) Evidence concerning ability to pay.—In any proceeding in which the Commission may impose a penalty under this sec
tion, a respondent may present evidence of the respondent's ability to pay such penalty. The Commission may, in its discre
tion, consider such evidence in determining whether such penalty is in the public interest Such evidence may relate to the
extent of such person’s ability to continue in business and the collectability of a penalty, taking into account any other claims
of the United States or third parties upon such person’s assets and the amount of such person’s assets.
(j) Authority To Enter an Order Requiring an Accounting and Disgorgement.—In any proceeding in which the Commis
sion may impose a penalty under this section, the Commission may enter an order requiring accounting and disgorgement, includ
ing reasonable interest. The Commission is authorized to adopt rules, regulations, and orders concerning payments to investors,
rates of interest, periods of accrual, and such other matters as it deems appropriate to implement this subsection.

(k) Cease-and-Desist Proceedings.—

(1) AUTHORITY of the COMMISSION.—If the Commission finds, after notice and opportunity for hearing, that any person is
violating, has violated, or is about to violate any provision of this title, or any rule or regulation thereunder, the Commission
may publish its findings and enter an order requiring such person, and any other person that is, was, or would be a cause of
the violation, due to an act or omission the person knew or should have known would contribute to such violation, to cease
(7 of 14)
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and desist from committing or causing such violation and any future violation of the same provision, rule or regulation. Such
order may, in addition to requiring a person to cease and desist from committing or causing a violation, require such person to
comply, or to take steps to effect compliance, with such provision, rule, or regulation, upon such terms and conditions and
within such time as the Commission may specify in such order. Any such order may, as the Commission deems appropriate,
require future compliance or steps to effect future compliance, either permanently or for such period of time as the Commis
sion may specify, with such provision, rule, or regulation with respect to any security, any issuer, or any other person.

(2) Hearing.—The notice instituting proceedings pursuant to paragraph (1) shall fix a hearing date not earlier than 30 days nor
later than 60 days after service of the notice unless an earlier or a later date is set by the Commission with the consent of any
respondent so served.
(3) Temporary order.—
(A) In general.—Whenever the Commission determines that the alleged violation or threatened violation specified in the
notice instituting proceedings pursuant to paragraph (1), or the continuation thereof, is likely to result in significant dis
sipation or conversion of assets, significant harm to investors, or substantial harm to the public interest, including, but
not limited to, losses to the Securities Investor Protection Corporation, prior to the completion of the proceedings, the
Commission may enter a temporary order requiring the respondent to cease and desist from the violation or threatened
violation and to take such action to prevent the violation or threatened violation and to prevent dissipation or conversion
of assets, significant harm to investors, or substantial harm to the public interest as the Commission deems appropriate
pending completion of such proceedings. Such an order shall be entered only after notice and opportunity for a hearing,
unless the Commission, notwithstanding section 211(c) of this title, determines that notice and hearing prior to entry
would be impracticable or contrary to the public interest. A temporary order shall become effective upon service upon
the respondent and, unless set aside, limited, or suspended by the Commission or a court of competent jurisdiction, shall
remain effective and enforceable pending the completion of the proceedings.

(B) Applicability.—This paragraph shall apply only to a respondent that acts, or, at the time of the alleged misconduct
acted, as a broker, dealer, investment adviser, investment company, municipal securities dealer, government securities
broker, government securities dealer, or transfer agent, or is, or was at the time of the alleged misconduct, an associated
person of, or a person seeking to become associated with, any of the foregoing.

(4) Review of temporary orders.—
(A) Commission review.—At any time after the respondent has been served with a temporary cease-and-desist order pur
suant to paragraph (3), the respondent may apply to the Commission to have the order set aside, limited, or suspended. If
the respondent has been served with a temporary cease-and-desist order entered without a prior Commission hearing, the
respondent may, within 10 days after the date on which the order was served, request a hearing on such application and
the Commission shall hold a hearing and render a decision on such application at the earliest possible time.

(B) Judicial review.—Within—

(i) 10 days after the date the respondent was served with a temporary cease-and-desist order entered with a prior Com
mission hearing, or
(ii) 10 days after the Commission renders a decision on an application and hearing under subparagraph (A), with respect
to any temporary cease-and-desist order entered without prior Commission hearing,
the respondent may apply to the United States district court for the district in which the respondent resides or has its
principal place of business, or for the District of Columbia, for an order setting aside, limiting, or suspending the ef
fectiveness or enforcement of the order, and the court shall have jurisdiction to enter such an order. A respondent
served with a temporary cease-and-desist order entered without a prior Commission hearing may not apply to the
court except after hearing and decision by the Commission on the respondent’s application under subparagraph (A)
of this paragraph.

(C) No AUTOMATIC stay of TEMPORARY ORDER.—The commencement of proceedings under subparagraph (B) of this para
graph shall not, unless specifically ordered by the court, operate as a stay of the Commission’s order.
(D) EXCLUSIVE REVIEW.—Section 213 of this title shall not apply to a temporary order entered pursuant to this section.
(5) Authority to enter an order requiring an accounting and disgorgement.—In any cease-and-desist proceeding
under paragraph (1), the Commission may enter an order requiring accounting and disgorgement, including reasonable inter
est. The Commission is authorized to adopt rules, regulations, and orders concerning payments to investors, rates of interest,
periods of accrual, and such other matters as it deems appropriate to implement this subsection.
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ANNUAL AND OTHER REPORTS

Section 204
Every investment adviser who makes use of the mails or of any means or instrumentality of interstate commerce in connection with his
or its business as an investment adviser (other than one specifically exempted from registration pursuant to section 203(b) of this title)
shall make and keep for prescribed periods such records (as defined in section 3(a)(37) of the Securities Exchange Act of 1934), fur
nish such copies thereof, and make and disseminate such reports as the Commission, by rule, may prescribe as necessary or appropriate
in the public interest or for the protection of investors. All records (as so defined) of such investment advisers are subject at any time
or from time to time, to such reasonable periodic, special, or other examinations by representatives of the Commission as the Commis
sion deems necessary or appropriate in the public interest or for the protection of investors.
PREVENTION OF MISUSE OF NONPUBLIC INFORMATION

Section 204A
Every investment adviser subject to section 204 of this title shall establish, maintain, and enforce written policies and procedures
reasonably designed, taking into consideration the nature of such investment adviser’s business, to prevent the misuse in violation of
this Act or the Securities Exchange Act of 1934, or the rules or regulations thereunder, of material, nonpublic information by such in
vestment adviser or any person associated with such investment adviser. The Commission, as it deems necessary or appropriate in the
public interest or for the protection of investors, shall adopt rules or regulations to require specific policies or procedures reasonably
designed to prevent misuse in violation of this Act or Securities Exchange Act of 1934 (or the rules or regulations thereunder) of
material, nonpublic information.
INVESTMENT ADVISORY CONTRACTS

Section 205
(a) No investment adviser, unless exempt from registration pursuant to section 203(b), shall make use of the mails or any means or in
strumentality of interstate commerce, directly or indirectly, to enter into, extend, or renew any investment advisory contract, or in
any way to perform any investment advisory contract entered into, extended, or renewed on or after the effective date of this title,
if such contract —

(1) provides for compensation to the investment adviser on the basis of a share of capital gains upon or capital appreciation of the
funds or any portion of the funds of the client;

(2) fails to provide, in substance, that no assignment of such contract shall be made by the investment adviser without the consent
of the other party to the contract; or
(3) fails to provide, in substance, that the investment adviser, if a partnership, will notify the other party to the contract of any
change in the membership of such partnership within a reasonable time after such change.
(b) Paragraph (1) of subsection (a) of this section shall not —
(1) be construed to prohibit an investment advisory contract which provides for compensation based upon the total value of a
fund averaged over a definite period, or as of definite dates, or taken as of a definite date;
(2) apply to an investment advisory contract with —
(A) an investment company registered under title I of this Act, or

(B) any other person (except a trust, governmental plan, collective trust fund, or separate account referred to in section
3(c)(11) of title I of this Act), provided that the contract relates to the investment of assets in excess of $1 million,
if the contract provides for compensation based on the asset value of the company or fund under management averaged
over a specified period and increasing and decreasing proportionately with the investment performance of the company
or fund over a specified period in relation to the investment record of an appropriate index of securities prices or such
other measure of investment performance as the Commission by rule, regulation, or order may specify; or

(3) apply with respect to any investment advisory contract between an investment adviser and a business development company,
as defined in this title, if (A) the compensation provided for in such contract does not exceed 20 per centum of the realized
capital gains upon the funds of the business development company over a specified period or as of definite dates, computed
net of all realized capital losses and unrealized capital depreciation, and the condition of section 61 (a)(3)(B)(iii) of title I of
this Act is satisfied, and (B) the business development company does not have outstanding any option, warrant, or right issued
pursuant to section 61(a)(3)(B) of title I of this Act and does not have a profit-sharing plan described in section 57(n) of title
I of this Act.
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(c) For purposes of paragraph (2) of subsection (b) of this section, the point from which increases and decreases in compensation are
measured shall be the fee which is paid or earned when the investment performance of such company or fund is equivalent to that
of the index or other measure of performance, and an index of securities prices shall be deemed appropriate unless the Commission
by order shall determine otherwise.

(d) As used in paragraphs (2) and (3) of subsection (a) of this section, “investment advisory contract” means any contract or agreement
whereby a person agrees to act as investment adviser or to manage any investment or trading account of another person other than
an investment company registered under title I of this Act.
PROHIBITED TRANSACTIONS BY INVESTMENT ADVISERS
Section 206
It shall be unlawful for any investment adviser, by use of the mails or any means or instrumentality of interstate commerce, directly or
indirectly —

(1) to employ any device, scheme, or artifice to defraud any client or prospective client;

(2) to engage in any transaction, practice, or course of business which operates as a fraud or deceit upon any client or prospective
client;
(3) acting as principal for his own account, knowingly to sell any security to or purchase any security from a client, or acting as
broker for a person other than such client, knowingly to effect any sale or purchase of any security for the account of such
client, without disclosing to such client in writing before the completion of such transaction the capacity in which he is acting
and obtaining the consent of the client to such transaction. The prohibitions of this paragraph shall not apply to any transac
tion with a customer of a broker or dealer if such broker or dealer is not acting as an investment adviser in relation to such
transaction;
(4) to engage in any act, practice, or course of business which is fraudulent, deceptive, or manipulative. The Commission shall,
for the purposes of this paragraph (4) by rules and regulations define, and prescribe means reasonably designed to prevent,
such acts, practices, and courses of business as are fraudulent, deceptive, or manipulative.
EXEMPTIONS
Section 206A

The Commission, by rules and regulations, upon its own motion, or by order upon application, may conditionally or unconditionally
exempt any person or transaction, or any class or classes or persons, or transactions, from any provision or provisions of this title or of
any rule or regulation thereunder, if and to the extent that such exemption is necessary or appropriate in the public interest and consis
tent with the protection of investors and the purposes fairly intended by the policy and provisions of this title.
MATERIAL MISSTATEMENTS

Section 207
It shall be unlawful for any person willfully to make any untrue statement of a material fact in any registration application or report
filed with the Commission under section 203 or 204, or willfully to omit to state in any such application or report any material fact
which is required to be stated therein.

GENERAL PROHIBITIONS

Section 208
(a) It shall be unlawful for any person registered under section 203 of this title to represent or imply in any manner whatsoever that
such person has been sponsored, recommended, or approved, or that his abilities or qualifications have in any respect been passed
upon by the United States or any agency or any officer thereof.

(b) No provision of subsection (a) of this section shall be construed to prohibit a statement that a person is registered under this tide or
under the Securities Exchange Act of 1934, if such statement is true in fact and if the effect of such registration is not mis
represented.
(c) It shall be unlawful for any person registered under section 203 of this title to represent that he is an investment counsel or to use
the name “investment counsel” as descriptive of his business unless (1) his or its principal business consists of acting as investment
adviser, and (2) a substantial part of his or its business consists of rendering investment supervisory services.
(d) It shall be unlawful for any person indirectly, or through or by any other person, to do any act or thing which it would be unlawful
for such person to do directly under the provisions of this tide or any rule or regulation thereunder.
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ENFORCEMENT OF TITLE
Section 209
(a) Whenever it shall appear to the Commission, either upon complaint or otherwise, that the provisions of this title or of any rule or
regulation prescribed under the authority thereof, have been or are about to be violated by any person, it may in its discretion re
quire, and in any event shall permit, such person to file with it a statement in writing, under oath or otherwise, as to all the facts and
circumstances relevant to such violation, and may otherwise investigate all such facts and circumstances.

(b) For the purposes of any investigation or any proceeding under this title, any member of the Commission or any officer thereof
designated by it is empowered to administer oaths and affirmations, subpena witnesses, compel their attendance, take evidence,
and require the production of any books, papers, correspondence, memoranda, contracts, agreements, or other records which are
relevant or material to the inquiry. Such attendance of witnesses and the production of any such records may be required from any
place in any State or in any Territory or other place subject to the jurisdiction of the United States at any designated place of hear
ing.
(c) In case of contumacy by, or refusal to obey a subpena issued to, any person, the Commission may invoke the aid of any court of
the United States within the jurisdiction of which such investigation or proceeding is carried on, or where such person resides or
carries on business, in requiring the attendance and testimony of witnesses and the production of books, papers, correspondence,
memoranda, contracts, agreements, and other records. And such court may issue an order requiring such person to appear before
the Commission or member or officer designated by the Commission, there to produce records, if so ordered, or to give testimony
touching the matter under investigation or in question; and any failure to obey such order of the court may be punished by such
court as a contempt thereof. All process in any such case may be served in the judicial district whereof such person is an inhabitant
or wherever he may be found. Any person who without just cause shall fail or refuse to attend and testify or to answer any lawful
inquiry or to produce books, papers, correspondence, memoranda, contracts, agreements, or other records, if in his or its power so
to do, in obedience to the subpena of the Commission, shall be guilty of a misdemeanor, and upon conviction shall be subject to a
fine of not more than $1,000 or to imprisonment for a term of not more than one year, or both.

(d) Whenever it shall appear to the Commission that any person has engaged, is engaged, or is about to engage in any act or practice
constituting a violation of any provision of this title, or of any rule, regulation, or order hereunder, or that any person has aided,
abetted, counseled, commanded, induced, or procured, is aiding, abetting, counseling, commanding, inducing, or procuring, or is
about to aid, abet, counsel, command, induce, or procure such a violation, it may in its discretion bring an action in the proper dis
trict court of the United States, or the proper United States court of any Territory or other place subject to the jurisdiction of the
United States, to enjoin such acts or practices and to enforce compliance with this title or any rule, regulation, or order hereunder.
Upon a showing that such person has engaged, is engaged, or is about to engage in any such act or practice, or in aiding, abetting,
counseling, commanding, inducing, or procuring any such act or practice, a permanent or temporary injunction or decree or
restraining order shall be granted without bond. The Commission may transmit such evidence as may be available concerning any
violation of the provisions of this title, or of any rule, regulation, or order thereunder, to the Attorney General, who, in his discre
tion, may institute the appropriate criminal proceedings under this title.
(e) Money Penalties in Civil Actions.—
(1) AUTHORITY OF COMMISSION.—Whenever it shall appear to the Commission that any person has violated any provision of this
title, the rules or regulations thereunder, or a cease-and-desist order entered by the Commission pursuant to section 203(k) of
this title, the Commission may bring an action in a United States district court to seek, and the court shall have jurisdiction to
impose, upon a proper showing, a civil penalty to be paid by the person who committed such violation.
(2) Amount of Penalty.—
(A) FIRST TIER.—The amount of the penalty shall be determined by the court in light of the facts and circumstances. For each
violation, the amount of the penalty shall not exceed the greater of (i) $5,000 for a natural person or $50,000 for any
other person, or (ii) the gross amount of pecuniary gain to such defendant as a result of the violation.

(B) SECOND tier.—Notwithstanding subparagraph (A), the amount of penalty for each such violation shall not exceed the
greater of (i) $50,000 for a natural person or $250,000 for any other person, or (ii) the gross amount of pecuniary gain to
such defendant as a result of the violation, if the violation described in paragraph (1) involved fraud, deceit, manipula
tion, or deliberate or reckless disregard of a regulatory requirement.
(C) THIRD tier.—Notwithstanding subparagraphs (A) and (B), the amount of penalty for each such violation shall not ex
ceed the greater of (i) $100,000 for a natural person or $500,000 for any other person, or (ii) the gross amount of
pecuniary gain to such defendant as a result of the violation, if —

(I) the violation described in paragraph (1) involved fraud, deceit, manipulation, or deliberate or reckless disregard of a
regulatory requirement; and

(11 of 14)

AICPA Personal Financial Planning Library

47

GUIDE TO REGISTRATION

48

(II) such violation directly or indirectly resulted in substantial losses or created a significant risk of substantial losses to
other persons.
(3) Procedures for collection.—
(A) Payment of penalty TO treasury.—A penalty imposed under this section shall be payable into the Treasury of the
United States.

(B) Collection of penalties.—If a person upon whom such a penalty is imposed shall fail to pay such penalty within the
time prescribed in the court’s order, the Commission may refer the matter to the Attorney General who shall recover
such penalty by action in the appropriate United States district court.
(C) Remedy not exclusive.—The actions authorized by this subsection may be brought in addition to any other action that
the Commission or the Attorney General is entitled to bring.
(D) Jurisdiction and venue.—For purposes of section 214 of this title, actions under this paragraph shall be actions to en
force a liability or a duty created by this title.

(4) Special provisions relating to a violation of a cease-and-desist order.—In an action to enforce a cease-and-desist
order entered by the Commission pursuant to section 203(k) of this title, each separate violation of such order shall be a
separate offense, except that in the case of a violation through a continuing failure to comply with the order, each day of the
failure to comply shall be deemed a separate offense.
PUBLICITY

Section 210
(a) The information contained in any registration application or report or amendment thereto filed with the Commission pursuant to
any provision of this title shall be made available to the public, unless and except insofar as the Commission, by rules and regula
tions upon its own motion, or by order upon application, finds that public disclosure is neither necessary nor appropriate in the
public interest or for the protection of investors. Photostatic or other copies of information contained in documents filed with the
Commission under this title and made available to the public shall be furnished to any person at such reasonable charge and under
such reasonable limitations as the Commission shall prescribe.

(b) Subject to the provisions of subsections (c) and (d) of section 209 of this title and section 24(c) of the Securities Exchange Act of
1934, the Commission, or any member, officer, or employee thereof, shall not make public the fact that any examination or inves
tigation under this title is being conducted, or the results of or any facts ascertained during any such examination or investigation;
and no member, officer, or employee of the Commission shall disclose to any person other than a member, officer, or employee of
the Commission any information obtained as a result of any such examination or investigation except with the approval of the
Commission. The provisions of this subsection shall not apply —
(1) in the case of any hearing which is public under the provisions of section 212; or

(2) in the case of a resolution or request from either House of Congress.
(c) No provision of this title shall be construed to require, or to authorize the Commission to require any investment adviser engaged
in rendering investment supervisory services to disclose the identity, investments, or affairs of any client of such investment ad
viser, except insofar as such disclosure may be necessary or appropriate in a particular proceeding or investigation having as its ob
ject the enforcement of a provision or provisions of this title.

RULES, REGULATIONS AND ORDERS

Section 211
(a) The Commission shall have authority from time to time to make, issue, amend, and rescind such rules and regulations and such or
ders as are necessary or appropriate to the exercise of the functions and powers conferred upon the Commission elsewhere in this
title. For the purposes of its rules or regulations the Commission may classify persons and matters within its jurisdiction and
prescribe different requirements for different classes of persons or matters.

(b) Subject to the provisions of chapter 15 of title 44 and regulations prescribed under the authority thereof, the rules and regulations
of the Commission under this title, and amendments thereof, shall be effective upon publication in the manner which the Commis
sion shall prescribe, or upon such later date as may be provided in such rules and regulations.
(c) Orders of the Commission under this title shall be issued only after appropriate notice and opportunity for hearing. Notice to the
parties to a proceeding before the Commission shall be given by personal service upon each party or by registered mail or certified
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mail or confirmed telegraphic notice to the party’s last known business address. Notice to interested persons, if any, other than par
ties may be given in the same manner or by publication in the Federal Register.

(d) No provision of this title imposing any liability shall apply to any act done or omitted in good faith in conformity with any rule,
regulation, or order of the Commission, notwithstanding that such rule, regulation, or order may, after such act or omission, be
amended or rescinded or be determined by judicial or other authority to be invalid for any reason.

HEARINGS
Section 212

Hearings may be public and may be held before the Commission, any member or members thereof, or any officer or officers of the
Commission designated by it, and appropriate records thereof shall be kept.
COURT REVIEW OF ORDERS

Section 213

(a) Any person or party aggrieved by an order issued by the Commission under this title may obtain a review of such order in the
United States court of appeals within any circuit wherein such person resides or has his principal place of business, or in the United
States Court of Appeals for the District of Columbia, by filing in such court, within sixty days after the entry of such order, a writ
ten petition praying that the order of the Commission be modified or set aside in whole or in part. A copy of such petition shall be
forthwith transmitted by the clerk of the court to any member of the Commission, or any officer thereof designated by the Commis
sion for that purpose, and thereupon the Commission shall file in the court the record upon which the order complained of was
entered, as provided in section 2112 of title 28. Upon the filing of such petition such court shall have jurisdiction, which upon the
filing of the record shall be exclusive, to affirm, modify, or set aside such order, in whole or in part. No objection to the order of
the Commission shall be considered by the court unless such objection shall have been urged before the Commission or unless
there were reasonable grounds for failure so to do. The findings of the Commission as to the facts, if supported by substantial
evidence, shall be conclusive. If application is made to the court for leave to adduce additional evidence, and it is shown to the
satisfaction of the court that such additional evidence is material and that there were reasonable grounds for failure to adduce such
evidence in the proceeding before the Commission, the court may order such additional evidence to be taken before the Commis
sion and to be adduced upon the hearing in such manner and upon such terms and conditions as to the court may seem proper. The
Commission may modify its findings as to the facts by reason of the additional evidence so taken, and it shall file with the court
such modified or new findings, which, if supported by substantial evidence, shall be conclusive, and its recommendation, if any,
for the modification or setting aside of the original order. The judgment and decree of the court affirming, modifying, or setting
aside, in whole or in part, any such order of the Commission shall be final, subject to review by the Supreme Court of the United
States upon certiorari or certification as provided in section 1254 of title 28.

(b) The commencement of proceedings under subsection (a) of this section shall not, unless specifically ordered by the court, operate
as a stay of the Commission’s order.
JURISDICTION OF OFFENSES AND SUITS

Section 214
The district courts of the United States and the United States courts of any Territory or other place subject to the jurisdiction of the
United States shall have jurisdiction of violations of this title or the rules, regulations, or orders thereunder, and, concurrently with
State and Territorial courts, of all suits in equity and actions at law brought to enforce any liability or duty created by, or to enjoin any
violation of this title or the rules, regulations, or orders thereunder. Any criminal proceeding may be brought in the district wherein any
act or transaction constituting the violation occurred. Any suit or action to enforce any liability or duty created by, or to enjoin any
violation of this title or rules, regulations, or orders thereunder, may be brought in any such district or in the district wherein the defen
dant is an inhabitant or transacts business, and process in such cases may be served in any district of which the defendant is an in
habitant or transacts business or wherever the defendant may be found. Judgments and decrees so rendered shall be subject to review
as provided in sections 1254, 1291, 1292, and 1294 of title 28. No costs shall be assessed for or against the Commission in any
proceeding under this title brought by or against the Commission in any court.

VALIDITY OF CONTRACTS
Section 215
(a) Any condition, stipulation, or provision binding any person to waive compliance with any provision of this title or with any rule,
regulation, or order thereunder shall be void.
(b) Every contract made in violation of any provision of this title and every contract heretofore or hereafter made, the performance of
which involves the violation of, or the continuance of any relationship or practice in violation of any provision of this title, or any
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rule, regulation, or order thereunder, shall be void (1) as regards the rights of any person who, in violation of any such provision,
rule, regulation, or order, shall have made or engaged in the performance of any such contract, and (2) as regards the rights of any
person who, not being a party to such contract, shall have acquired any right thereunder with actual knowledge of the facts by
reason of which the making or performance of such contract was in violation of any such provision.

ANNUAL REPORTS OF COMMISSION
Section 216

The Commission shall submit annually a report to the Congress covering the work of the Commission for the preceding year and in
cluding such information, data, and recommendations for further legislation in connection with the matters covered by this title as it
may find advisable.

PENALTIES

Section 217
Any person who willfully violates any provision of this title, or any rule, regulation, or order promulgated by the Commission under
authority thereof, shall, upon conviction, be fined not more than $10,000, imprisoned for not more than five years, or both.
HIRING AND LEASING AUTHORITY OF THE COMMISSION

Section 218
The provisions of section 4(b) of the Securities Exchange Act of 1934 shall be applicable with respect to the power of the Commis
sion—

(1) to appoint and fix the compensation of such other employees as may be necessary for carrying out its functions under this
title, and
(2) to lease and allocate such real property as may be necessary for carrying out its functions under this title.
SEPARABILITY OF PROVISIONS

Section 219

If any provision of this title or the application of such provision to any person or circumstances shall be held invalid, the remainder of
the title and the application of such provision to persons or circumstances other than those as to which it is held invalid shall not be af
fected thereby.
SHORT TITLE
Section 220

This title may be cited as the “Investment Advisers Act of 1940.”
EFFECTIVE DATE
Section 221

This title shall become effective on November 1,1940.

STATE CONTROL OF INVESTMENT ADVISERS
Section 222

Nothing in this title shall affect the jurisdiction of the securities commissioner (or any agency or officer performing like functions) of
any State over any security or any person insofar as it does not conflict with the provisions of this title or the rules and regulations
thereunder.
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Exhibit 2
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

[Rel. No. IA 1092]
Applicability of the Investment Advisers Act to Financial Planners, Pension Consultants, and Other Persons Who
Provide Investment Advisory Services as a Component of Other Financial Services.
ACTION:

Statement of staff interpretive position.

SUMMARY: The Commission is publishing the views of the staff of the Division of Investment Management on the
applicability of the Investment Advisers Act of 1940 to financial planners and other persons who provide investment
advice as a component of other financial services. The views expressed in this statement were developed jointly by
Division staff and the North American Securities Administrators Association, Inc. ("NASAA") to update Investment
Advisers Act Release No. 770 and provide uniform interpretations of the application of federal and state adviser laws
to financial planners and other persons. The revised statement clarifies, among other things, the "business" element
of the definition of investment adviser.

FOR FURTHER INFORMATION CONTACT: A. Thomas Smith III, Attorney, (202) 272-2030 Office of the Chief
Counsel, Division of Investment Management, Securities and Exchange Commission, 450 Fifth Street, N.W.,
Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION:
Since the Commission published Investment Advisers Act Rel. No. 770 (Aug. 13, 1981)("IA-770"), the
Commission and NASAA have worked together to promote more uniform regulation of investment advisers under
federal and state securities laws. At the federal level, advisers are regulated under the Investment Advisers Act of
1940 ("Advisers Act"). Approximately 40 states regulate the activities of advisers under state adviser laws that
typically are substantially similar to the Advisers Act. The staff of the Division and the NASAA Financial
Planners/Investment Advisers Committee jointly developed the views stated in this release to provide uniform
interpretations about the applicability of federal and state adviser laws to the activities of financial planners and other
persons. While the views being published are based substantially on IA-770, this release revises IA-770 in some
respects. Specifically, the revised release provides additional guidance on the fiduciary responsibilities of advisers,
clarifies the "business" element of the definition of investment adviser, and supplements the views contained in IA-770
by references to interpretive letters issued by the Division since IA-770 was published.

I.

BACKGROUND

Financial planning typically involves providing a variety of services, principally advisory in nature, to
individuals or families regarding the management of their financial resources based upon an analysis of
individual client needs. Generally, financial planning services involve preparing a financial program for a
client based on the client's financial circumstances and objectives. This information normally would cover
present and anticipated assets and liabilities, including insurance, savings, investments, and anticipated
retirement or other employee benefits. The program developed for the client usually includes general
recommendations for a course of activity, or specific actions, to be taken by the client. For example,
recommendations may be made that the client obtain insurance or revise existing coverage, establish an
individual retirement account, increase or decrease funds held in savings accounts, or invest funds in securities.
A financial planner may develop tax or estate plans for clients or refer clients to an accountant or attorney for
these services.
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The provider of such financial planning services in most cases assists the client in implementing the
recommended program by, among other things, making specific recommendations to carry out the general
recommendations of the program, or by selling the client insurance products, securities, or other investments.
The financial planner may also review the client's program periodically and recommend revisions. Persons
providing such financial planning services use various compensation arrangements. Some financial planners
charge clients an overall fee for developing an individual client program while others charge clients an hourly
fee. In some instances financial planners are compensated, in whole or in part, by commissions on the sale
to the client of insurance products, interests in real estate, securities (such as common stocks, bonds, limited
partnership interests, and mutual funds), or other investments.

A second common form of service relating to financial matters is provided by "pension consultants" who
typically offer, in addition to administrative services, a variety of advisory services to employee benefit plans
and their fiduciaries based upon an analysis of the needs of the plan. These advisory services may include
advice as to the types of funding media available to provide plan benefits, general recommendations as to what
portion of plan assets should be invested in various investment media, including securities, and, in some cases,
recommendations regarding investment in specific securities or other investments. Pension consultants may
also assist plan fiduciaries in determining plan investment objectives and policies and in designing funding
media for the plan. They may also provide general or specific advice to plan fiduciaries as to the selection or
retention of persons to manage the assets of the plan.1 Persons providing these services to plans are customarily
compensated for their services through fees paid by the plan, its sponsor, or other persons; by means of sales
commissions on the sale of insurance products or investments to the plan; or through a combination of fees and
commissions.
Another form of financial advisory service is that provided by persons offering a variety of financially
related services to entertainers or athletes based upon the needs of the individual client. Such persons, who
often use the designation "sports representative" or "entertainment representative," offer a number of services
to clients, including the negotiation of employment contracts and development of promotional opportunities for
the client, as well as advisory services related to investments, tax planning, or budget and money management.
Some persons providing these services to clients may assume discretion over all or a portion of a client's funds
by collecting income, paying bills, and making investments for the client. Sports or entertainment
representatives are customarily compensated for their services primarily through fees charged for negotiation
of employment contracts but may also receive compensation in the form of fixed charges or hourly fees for
other services provided, including investment advisory services.
There are other persons who, while not falling precisely into one of the foregoing categories, provide
financial advisory services. As discussed below, financial planners, pension consultants, sports or
entertainment representatives or other persons providing financial advisory services, may be investment advisers
within the meaning of the Advisers Act, state adviser laws, or both.
II.

STATUS AS AN INVESTMENT ADVISER

A. Definition of Investment Adviser
Section 202(a)(11) of the Advisers Act defines the term "investment adviser" to mean:1

1

The authority to manage all or a portion of the plan’s assets often is delegated to a person who qualifies as an
"investment manager" under the Employee Retirement Income Security Act of 1974 [29 U.S.C. 1001 et seq.].
Under that statute, which is applicable to private sector pension and welfare benefit plans, an "investment
manager" must be a registered investment adviser under the Advisers Act, a bank as defined in the Advisers Act,
or an insurance company that is qualified to perform services as an investment manager under the laws of more
than one state.
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. . . any person who, for compensation, engages in the business of advising others, either directly
or through publications or writings, as to the value of securities or as to the advisability of investing
in, purchasing, or selling securities, or who, for compensation and as part of a regular business,
issues or promulgates analyses or reports concerning securities. . . .

Whether a person providing financially related services of the type discussed in this release is an
investment adviser within the meaning of the Advisers Act depends upon all the relevant facts and
circumstances. As a general matter, if the activities of any person providing integrated advisory services
satisfy the elements of the definition, the person would be an investment adviser within the meaning of the
Advisers Act, unless entitled to rely on one of the exclusions from the definition of investment adviser in
clauses (A) to (F) of Section 202(a)(11).2 A determination as to whether a person providing financial
planning, pension consulting, or other integrated advisory services is an investment adviser will depend
upon whether such person: (1) provides advice, or issues reports or analyses, regarding securities; (2) is
in the business of providing such services; and (3) provides such services for compensation. These three
elements are discussed below.

1.

Advice or Analyses Concerning Securities
It would seem apparent that a person who gives advice or makes recommendations or issues
reports or analyses with respect to specific securities is an investment adviser under Section
202(a)(11), assuming the other elements of the definition of investment adviser are met, i.e., that such
services are performed as a part of a business and for compensation. However, it has been asked on
a number of occasions whether advice, recommendations, or reports that do not pertain to specific
securities satisfy this element of the definition. The staff believes that a person who provides advice,
or issues or promulgates reports or analyses, which concern securities, but which do not relate to
specific securities, generally is an investment adviser under Section 202(a)(11), assuming the services
are performed as part of a business3 and for compensation. The staff has interpreted the definition of
investment adviser to include persons who advise clients concerning the relative advantages and
disadvantages of investing in securities in general as compared to other investments.4 A person who,
in the course of developing a financial program for a client, advises a client as to the desirability of
investing in, purchasing or selling securities, as opposed to, or in relation to, any non-securities
investment or financial vehicle would also be "advising" others within the meaning of Section
202(a)(11).5 Similarly, a person who advises employee benefit plans on funding plan benefits by
investing in, purchasing, or selling securities, as opposed to, or in addition to, insurance products, real

2

See discussion of Section 202(a)(11)(A) to (F) in Section II. B., infra.

3

In this regard, as discussed in detail below, it is the staff's view that a person who gives advice or prepares
analyses concerning securities generally may, nevertheless, not be "in the business" of doing so and, therefore,
will not be considered an "investment adviser" as that term is used in Section 202(a)(11).

4

See, e.g., Richard K. May (pub. avail. Dec. 11, 1979).

5

See, e.g., Thomas Beard (pub. avail. May 8, 1975); Sinclair deMarinis Inc. (pub. avail. May I, 1981).
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estate not involving securities, or other funding media, would be "advising" others within the meaning
of Section 202(a)(l1).6

2.

The "Business” Standard
Under Section 202(a)(l1), an investment adviser is one who, for compensation, (1) engages in
the business of advising others as to the value of securities or as to the advisability of investing in,
purchasing, or selling securities, or, alternatively, (2) issues or promulgates reports or analyses
concerning securities as part of a regular business. Each of these two alternatives in the statutory
definition of investment adviser contains a business test —one involves "engaging in the business" of
advising others while the other involves issuing reports about securities as "part of a regular business."
While the "business" standards established under Section 202(a)(11) are phrased somewhat differently,
it is the staff's opinion that they should be interpreted in the same manner. In both cases, the
determination to be made is whether the degree of the person's advisory activities constitutes being
"in the business" of an investment adviser. The giving of advice need not constitute the principal
business activity or any particular portion of the business activities of a person in order for the person
to be an investment adviser under Section 202(a)(l1). The giving of advice need only be done on such
a basis that it constitutes a business activity occurring with some regularity. The frequency of the
activity is a factor, but is not determinative.
Whether a person giving advice about securities for compensation would be "in the business" of
doing so, depends upon all relevant facts and circumstances. The staff considers a person to be "in
the business" of providing advice if the person: (i) holds himself out as an investment adviser or as
one who provides investment advice, (ii) receives any separate or additional compensation that
represents a clearly definable charge for providing advice about securities, regardless of whether the
compensation is separate from or included within any overall compensation, or receives
transaction-based compensation if the client implements the investment advice, or (iii) on anything
other than rare, isolated and non-periodic instances, provides specific investment advice.7 For the
purposes of (iii) above, "specific investment advice" includes a recommendation, analysis or report
about specific securities or specific categories of securities (e.g., industrial development bonds, mutual
funds, or medical technology stocks). It includes a recommendation that a client allocate certain
percentages of his assets to life insurance, high yielding bonds, and mutual funds or particular types
of mutual funds such as growth stock funds or money market funds. However, specific investment
advice does not include advice limited to a general recommendation to allocate assets in securities, life
insurance, and tangible assets.

6

See, e.g., FPC Securities Corp. (pub. avail. Dec. 1, 1974) (program to assist client in selection and retention of
investment manager by, among other things, recommending investment managers to clients, monitoring and
evaluating the performance of a client's investment manager, and advising client as to the retention of such
manager); William Bye Co. (pub. avail. Apr. 26, 1973) (program involving recommendations to client as to
selection and retention of investment manager based upon client's investment objectives and periodic monitoring
and evaluation of investment manager's performance). On occasion in the past the staff has taken no-action
positions with respect to certain situations involving persons providing advice to clients as to the selection or
retention of investment managers. See, e.g., Sebastian Associates, Ltd., (pub. avail. Aug. 7, 1975) (provision
of assistance to clients in obtaining and coordinating the services of various professionals such as tax attorneys and
investment advisers, including referring clients to such professionals, in connection with business as agent for
clients with respect to negotiation of employment and promotional contracts); Hudson Valley Planning Inc. (pub.
avail. Feb. 25, 1978) (provision of names of several investment managers to client upon request, without
recommendation, in connection with business of providing administrative services to employee benefit plans.

7

See Zinn v. Parish, 644 F.2d 360 (7th Cir. 1981).
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In applying the foregoing tests, the staff may consider other financial services activities offered
to clients. For example, if a financial planner structures his planning so as to give only generic,
non-specific investment advice as a financial planner, but then gives specific securities advice in his
capacity as a registered representative of a dealer or as agent of an insurance company, the person
would not be able to assert that he was not "in the business" of giving investment advice. See
discussion of the broker-dealer exception set forth in Section 202(a)(11)(C) of the Advisers Act, infra.
In the staff's view, it is necessary to consider these other financial services activities. Section 208(d)
of the Advisers Act makes it illegal for someone to do indirectly under the Advisers Act what cannot
be done directly.

3.

Compensation
The definition of investment adviser applies to persons who give investment advice for
compensation. This compensation element is satisfied by the receipt of any economic benefit, whether
in the form of an advisory fee or some other fee relating to the total services rendered, commissions,
or some combination of the foregoing. It is not necessary that a person who provides investment
advisory and other services to a client charge a separate fee for the investment advisory portion of the
total services. The compensation element is satisfied if a single fee is charged for a number of
different services, including investment advice or the issuing of reports or analyses concerning
securities within the meaning of the Advisers Act.8 As discussed above, however, the fact that no
separate fee is charged for the investment advisory portion of the service could be relevant to whether
the person is "in the business" of giving investment advice.
It is not necessary that an adviser's compensation be paid directly by the person receiving
investment advisory services, but only that the investment adviser receive compensation from some
source for his services.9 Accordingly, a person providing a variety of services to a client, including
investment advisory services, for which the person receives any economic benefit, for example, by
receipt of a single fee or commissions upon the sale to the client of insurance products or investments,
would be performing such advisory services "for compensation" within the meaning of Section
202(a)(11) of the Advisers Act.10

8

See, e.g., FINESCO (pub. avail. Dec. 11, 1979).

9

See, e.g., Warren H. Livingston (pub. avail. Mar. 8, 1980).

10 Section 202(a)(11)(C) of the Advisers Act excludes from the definition of investment adviser a broker or dealer
who performs investment advisory services that are incidental to the conduct of its broker or dealer business and
who receives no special compensation therefor. See discussion of Section 202(a)(11)(C), infra.
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B. Exclusions From Definition of Investment Adviser
Clauses (A) to (E) of Section 202(a)(11) of the Advisers Act set forth limited exclusions from the
definition of investment adviser available to certain persons.11 Whether an exclusion from the definition
of investment adviser is available to any financial planner, pension consultant or other person providing
investment advisory services within the meaning of Section 202(a)(11), depends upon the relevant facts
and circumstances.
A person relying on an exclusion from the definition of investment adviser must meet all of the
requirements of the exclusion. The staff's view is that the exclusion contained in Section 202(a)(11)(B)
is not available, for example, to a lawyer or accountant who holds himself out to the public as providing
financial planning, pension consulting, or other financial advisory services. In such a case it would appear
that the performance of investment advisory services by the person would not be incidental to his practice
as a lawyer or accountant.11
12 Similarly, the exclusion for brokers or dealers contained in Section
202(a)(11)(C) would not be available to a broker or dealer, or associated person of a broker or dealer,
acting within the scope of the business of a broker or dealer, if the person receives any special
compensation for providing investment advisory services.13 Moreover, the exclusion from the definition
of investment adviser contained in Section 202(a)(11)(C) is only available to an associated person of a
broker or dealer or "registered representative" who provides investment advisory services to clients within
the scope of the person's employment with the broker or dealer.14 For example, if a registered
representative provides advice independent of, or separate from, his broker or dealer employer such as by

11

Section 202(a)(11) provides that the definition of investment adviser does not include:

(A)
(B)

(C)

(D)
(E)

a bank, or any bank holding company as defined in the Bank Holding Company Act of 1956, which is not
an investment company;
any lawyer, accountant, engineer or teacher whose performance of such [advisory] services is solely
incidental to the practice of his profession;
any broker or dealer whose performance of such [advisory] services is solely incidental to the conduct of
his business as a broker or dealer and who receives no special compensation therefor;
the publisher of any bona fide newspaper, news magazine or business or financial publication of general
and regular circulation;
any person whose advice, analyses, or reports related to no securities other than securities which are direct
obligations of or obligations guaranteed as to principal or interest by the United States, or securities issued
or guaranteed by corporations in which the United States has a direct or indirect interest which shall be
designated by the Secretary of the Treasury, pursuant to Section 3(a)(12) of the Securities Exchange Act
of 1934, as exempted securities for the purposes of that Act. . . .

Section 202(a)(11)(F) excludes from the definition of investment adviser "such other persons not within the intent
of this paragraph, as the Commission may designate by rules and regulations or order."

12 See, e.g., Mortimer M. Lerner (pub. avail. Feb. 15, 1980); David R. Markley (pub. avail. Feb. 8, 1985); Hauk,
Soule & Fasani, P.C. (pub. avail. May 1,1986). The "professional" exclusion provided in Section 202(a)(11)(B)
by its terms is only available to lawyers, accountants, engineers, and teachers. A person engaged in a profession
other than one of those enumerated in Section 202(a)(11)(B) who performs investment advisory services would
be an investment adviser within the meaning of Section 202(a)(11) whether or not the performance of investment
advisory services is incidental to the practice of such profession. Unless another basis for excluding the person
from the definition of investment adviser is available, the person would be subject to the Advisers Act.

13 See, e.g., FINESCO, supra note 8. For a general statement of the views of the staff regarding special compensa
tion under Section 202(a)(11)(C), see Investment Advisers Act Release No. 640 (October 5, 1978), and Robert
S. Strevell (pub. avail. April 29, 1985). See discussion of the "business" standard, supra.

14 See, e.g., Corinne E. Wood (pub. avail. April 17, 1986); George E. Bates (pub. avail. April 26, 1979).
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establishing a separate financial planning practice, then he could not rely on the exclusion because his
investment advisory activities would not be subject to control by his broker or dealer employer.15
Similarly, the exclusion would be unavailable if he provides advice without the knowledge and approval
of his employer because in that capacity his advisory activities would, by definition, be outside the control
of his employer.16

REGISTRATION AS AN INVESTMENT ADVISER

III.

Any person who is an investment adviser within the meaning of Section 202(a)(11) of the Advisers Act,
who is not excluded from the definition of investment adviser by virtue of one of the exclusions in Section
202(a)(11), and who makes use of the mails or any instrumentality of interstate commerce in connection with
the person's business as an investment adviser, is required by Section 203(a) of the Advisers Act to register
with the Commission as an investment adviser unless specifically exempted from registration by Section 203(b)
of the Advisers Act.17 Also, any person who is an investment adviser within the meaning of any state
investment adviser definition, and who is not excluded from that definition, may be required to register with
that state. The materials necessary for registering with the Commission as an investment adviser can be
obtained by writing or calling the Public Reference Room, (202) 272-7450, Securities and Exchange
Commission, Washington, D.C., 20549. As to the various states, persons should contact the office of the state
securities administrator in the state in which they must register to obtain the necessary materials.
IV.

APPLICATION OF ANTIFRAUD PROVISIONS

The antifraud provisions of Section 206 of the Advisers Act [15 U.S.C. 80b-6], and the rules adopted by
the Commission thereunder, apply to any person who is an investment adviser as defined in the Advisers Act,
whether or not the person is required to be registered with the Commission as an investment adviser.18 Sections
206(1) and (2) of the Advisers Act, upon which many state antifraud provisions are patterned, make it unlawful
for an investment adviser, directly or indirectly, to "employ any device, scheme, or artifice to defraud client

15 See, e.g., Robert S. Strevell, supra note 13; Elmer D. Robinson (pub. avail. Jan. 6, 1986); Brent A. Neiser (pub.
avail. Jan. 21, 1986).

16 Id.
17 Section 203(b) exempts from registration:

(1)

(2)
(3)

any investment adviser all of whose clients are residents of the State within which such investment adviser
maintains his or its principal office and place of business, and who does not furnish advice or issue
analyses or reports with respect to securities listed or admitted to unlisted trading privileges on any national
securities exchange;
any investment adviser whose only clients are insurance companies; or
any investment adviser who during the course of the preceding twelve months has had fewer than fifteen
clients and who neither holds himself out generally to the public as an investment adviser nor acts as an
investment adviser to any investment company registered under the [Investment Company Act]....

18 The antifraud provisions of some state statutes may apply to any person receiving consideration from another
person for rendering investment advice even if the person rendering the investment advice is technically excluded
from the state definition of investment adviser.
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or prospective client" or to "engage in any transaction, practice, or course of business which operates as a fraud
or deceit upon any client or prospective client."19 An investment adviser is a fiduciary who owes his clients
"an affirmative duty of ‘utmost good faith, and full and fair’ disclosure of all material facts."20 The Supreme
Court has stated that a "[f]ailure to disclose material facts must be deemed fraud or deceit within its intended
meaning, for, as the experience of the 1920's and 1930's amply reveals, the darkness and ignorance of
commercial secrecy are the conditions under which predatory practices best thrive. "21 Accordingly, the duty
of an investment adviser to refrain from fraudulent conduct includes an obligation to disclose material facts to
his clients whenever the failure to do so would defraud or operate as a fraud or deceit upon any client or
prospective client. In this connection the adviser's duty to disclose material facts is particularly pertinent
whenever the adviser is in a situation involving a conflict, or potential conflict, of interest with a client.

The type of disclosure required by an investment adviser who has a potential conflict of interest with a
client will depend upon all the facts and circumstances. As a general matter, an adviser must disclose to clients
all material facts regarding the potential conflict of interest so that the client can make an informed decision
as to whether to enter into or continue an advisory relationship with the adviser or whether to take some action
to protect himself against the specific conflict of interest involved. The following examples, which have been
selected from cases and staff interpretive and no-action letters, illustrate the scope of the duty to disclose
material information to clients in certain common situations involving conflicts of interests.
The advisers' duty to disclose material facts includes the duty to disclose the various capacities in which
he might act when dealing with any particular client. For example, an adviser who intends to implement the
financial plans he prepares for clients, in whole or part, through the broker or dealer or insurance company
with whom the adviser is associated, should inform a client that in implementing the plan the adviser will also
act as agent for the broker or dealer or the insurance company.22
An investment adviser who is also a registered representative of a broker or dealer and provides investment
advisory services outside the scope of his employment with the broker or dealer must disclose to his advisory
clients that his advisory activities are independent from his employment with the broker or dealer.23 Additional
disclosures would be required, depending on the circumstances, if the investment adviser recommends that his
clients execute securities transactions through the broker or dealer with which the investment adviser is
associated. For example, the investment adviser would be required to disclose fully the nature and extent of
any interest the investment adviser has in such recommendation, including any compensation the investment
19 In addition, Section 206(3) of the Advisers Act generally makes it unlawful for an investment adviser acting as
principal for his own account knowingly to sell any security to or purchase any security from a client, or, acting
as broker for a person other than such client, knowingly to effect any sale or purchase of any security for the
account of such client, without disclosing to such client in writing before the completion of such transaction the
capacity in which he is acting and obtaining the consent of the client to such transaction. The responsibilities of
an investment adviser dealing with a client as principal or as agent for another person are discussed in Advisers
Act Rel. Nos. 40 and 470 (February 5, 1945 and August 20, 1975 respectively).

20 SECv. Capital Gains Research Bureau, 375 U.S. 180, 184 (1963) quoting Prosser, Law of Torts (1955), 534-535.

21 Id. at 200.
22 See Elmer D. Robinson, supra note 15. See also In the Matter of Haight & Co., Inc. (Securities Exchange Act Rel.
No. 9082, Feb. 19, 1971), where the Commission held that a broker or dealer and its associated persons defrauded
its customers in the offer and sale of securities by holding themselves out as financial planners who would, as
financial planners, give comprehensive and expert planning advice and choose the best investments for their clients
from all available securities, when in fact they were not expert in planning and made their decisions based on the
receipt of commissions and upon their inventory of securities. Accord Institutional Trading Corporation (pub.
avail. Nov. 27, 1972).
23 David P. Atkinson (pub. avail. Aug. 1, 1977). See also Corrine E. Wood, supra note 14.
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adviser would receive from his employer in connection with the transaction.24 In addition, the investment
adviser would be required to inform his clients of their ability to execute recommended transactions through
other brokers or dealers.25 A financial planner who will recommend or use only the financial products offered
by his broker or dealer employer when implementing financial plans for clients should disclose this practice
to clients26 and inform clients that the plan may be limited by the products offered by the broker or dealer.
Finally, the Commission has stated that "an investment adviser must not effect transactions in which he has a
personal interest in a manner that could result in preferring his own interest to that of his advisory clients. "27
An investment adviser who structures his personal securities transactions to trade on the market impact
caused by his recommendations to clients must disclose this practice to clients.28 An investment adviser
generally also must disclose if his personal securities transactions are inconsistent with the advice given to
clients.29 Finally, an investment adviser must disclose compensation received from the issuer of a security
being recommended.30

Unlike other general antifraud provisions in the federal securities laws which apply to conduct "in the offer
or sale of any securities,"31 or "in connection with the purchase or sale of any security,"32 the pertinent provisions
of Section 206 do not refer to dealings in securities but are stated in terms of the effect or potential effect of
prohibited conduct on the client. Specifically, Section 206(1) prohibits "any device, scheme, or artifice to
defraud any client or prospective client," and Section 206(2) prohibits "any transaction, practice, or course of
business which operates as a fraud or deceit upon any client or prospective client." In this regard, the
Commission has applied Sections 206(1) and (2) in circumstances in which the fraudulent conduct arose out
of the investment advisory relationship between an investment adviser and its clients, even though the conduct
does not involve a securities transaction. For example, in an administrative proceeding brought by the
Commission against an investment adviser, the respondent consented to a finding by the Commission that the
respondent had violated Sections 206(1) and (2) by persuading its clients to guarantee its bank loans and
ultimately to post their securities as collateral for its loans without disclosing the adviser's deteriorating
financial condition, negative net worth, and other outstanding loans.33 Moreover, the staff has taken the
position that an investment adviser who sells non-securities investments to clients must, under Sections 206(1)
and (2), disclose to clients and prospective clients all its interests in the sale to them of such non-securities
investments.34

24

Id.

25

Don P. Matheson (pub. avail. Sept. 1, 1976).

26

Elmer D. Robinson, supra note 15.

27

Kidder Peabody & Co., Inc., 43 S.E.C. 911, 916 (1968).

28

SEC v. Capital Gains Research Bureau, supra note 20, at 197.

29

In the Matter of Dow Theory Letters et al., Advisers Act Rel. No. 571 (Feb. 22, 1977).

30

In the Matter of Investment Controlled Research et al., Advisers Act Release No. 701 (Sept. 17, 1979).

31

Section 17(a) [15 U.S.C. 77q(a)] of the Securities Act of 1933 [15 U.S.C. 77a et seq.].

32

Rule 10b-5 [17 CFR 240.10b-5] under the Securities Exchange Act of 1934 [15 U.S.C. 78a et seq.]. See also
Section 15(c) [15 U.S.C. 78o(c)] of the Securities Exchange Act of 1934.

33

In the Matter of Ronald B. Donati, Inc. et al., Advisers Act Rel. Nos. 666 and 683 (February 8, 1979 and July 2,
1979, respectively). See also Intersearch Technology, Inc. [1974-1975 Transfer Binder] Fed. Sec. L. Rep (CCH)
Paragraph 80,139, at 85,189.

34

See Boston Advisory Group (pub. avail. Dec. 5, 1976).
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V.

NEED FOR INTERPRETIVE ADVICE

The general interpretive guidance provided in this release should facilitate greater compliance with the
Advisers Act and the investment adviser laws of the states. The staff of the Commission will respond to routine
requests for no-action or interpretive advice relating to the status of persons engaged in the types of businesses
described in this release by referring persons making the requests to the release, unless the requests present
novel factual or interpretive issues such as material departures from the nature and type of services and
compensation arrangements discussed above. Requests for no-action or interpretive advice from the staff of
the Commission should be submitted in accordance with the procedures set forth in Investment Advisers Act
Release No. 281 (Jan. 25, 1971). As to requests for no-action or interpretive advice from the states, persons
should contact the various state securities departments to inquire as to their procedures.
Accordingly, Part 276 of Chapter 11 of Title 17 of the Code of Federal Regulations is amended by adding
Investment Advisers Act Release No. IA-1092, Statement of the staff as to the applicability of the Investment
Advisers Act to financial planners, pension consultants, and other persons who provide investment advisory
services as a component of other financial services, which supersedes IA-770.
By the Commission.

Jonathan G. Katz
Secretary
DATE: October 8, 1987
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Exhibit 4
Introduction
Exhibit 4 through Exhibit 8 reproduce the text of SEC Staff letters issued in response to requests from members
of the public concerning the operation of the Act. The SEC takes the position that these letters reflect the position
of its staff, but do not constitute an official expression of the SEC’s views on any issue. Moreover, the SEC has
suggested generally that all staff responses are subject to reconsideration and should not be regarded as precedent bind
ing on the SEC. Note that competent legal counsel may conclude that positions reflected in SEC staff letters would
not be supported by a court and recommend that a client take action that may not be consistent with those positions.

Inquiry

Hauk, Soule & Fasani
A Professional Corporation
Certified Public Accountants
February 20, 1986
Mr. Ken Daniels, Chief Counsel
Office of Investment Management
U.S. Securities & Exchange Commission
450 5th Street, N.W.
Washington, DC 20549

Dear Mr. Daniels:
Hauk, Soule & Fasani, P.C., is a certified public accounting firm. One of the accounting services that we provide
to our clients could be described as a "financial planning" service. It involves a more or less comprehensive review
of an individual's financial situation. We are writing to request a "no-action" position from your office concerning
our status as an "investment advisor" as defined by section 202(a)(11) of the Investment Advisors Act of 1940 (the
"Act").

We have reviewed Investment Advisors Act Release No. 770 (August 13, 1981) in detail. For the most part,
the guidelines presented in the release have been helpful. We are confident that the nature of the service we provide
does not make us subject to the Act's registration and disclosure requirements. Viewed separately, the services we
provide fall well within the bounds of a general accounting practice. Accordingly, the exemption provided by clause
(B) of section 202(a)(l 1) should apply.
The question we have does not arise from the nature of our service, but rather from the manner in which it is
delivered. We do a portion of our financial planning business in conjunction with a registered broker-dealer and
investment advisor. On a fee-only basis, we provide clients of the brokerage firm with the same financial review that
we provide our own accounting clients.

In this respect, our factual situation differs from the factual situations discussed in IAA Release 770.
Accordingly, it would be appropriate for your office to provide an interpretative or no-action position that addresses
our particular situation. We believe that, based on the nature of our activities, we are not an investment advisor as
defined in the Act. First of all, we believe that we are not "in the business" of providing investment advice. Second,
we believe that we are entitled to rely on the exemption provided by clause (B) of section 202(a)(11). Third, we
believe that the nature of our arrangement with the registered broker-dealer and investment advisor would not cause
us to become an investment advisor, since we are an independent entity and our arrangement operates on an
"arm's-length" basis.
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We will organize our discussion as follows. First, we will review generally the nature of the service we provide
and the relationship between our firm and the registered broker-dealer/investment advisor. Second, we will review
in detail the typical contents of the report we provide. Finally, we will analyze the application of the statute to our
activities, and present our conclusion.

Pertinent facts
Hauk, Soule & Fasani, P.C. ("HSF"), employs a professional staff of 6 individuals and provides a full range of
accounting services. One of these services could be described as "financial planning." It involves a comprehensive
analysis of an individual's financial situation, including cash flow and tax projections. (The next section of this letter
will provide a detailed description of the contents of a particular report.) The financial projections are accompanied
by text. The functions of the text are to provide comments and analysis, make suggestions, review and explain the
assumptions on which projections are based, and emphasize the limitations inherent in all financial projections.

HSF does not hold itself out to the public as being an "investment advisor" or "financial planner." Although we
sometimes refer to the report we provide as a "financial plan" (for lack of a better descriptive term), we identify
ourselves to the public as a general practice accounting firm. HSF does not sell or recommend any specific investment
or insurance products, and it does not receive any direct or indirect compensation on account of the sale of products
by others. HSF does not endorse or recommend any broker or vendor or specific seller of investment or insurance
products. If one of our accounting clients specifically requests a referral to an investment or insurance company, we
typically provide several names and encourage the client to "comparison shop" before making a decision.
The "financial planning" services we provide are expected to account for less than 15% of the total revenue of
the accounting firm. Out of the firm's six professional employees, three are involved in providing these services. One
employee devotes about 70% of his time to these services; two others devote approximately 5% of their time to these
services.

Approximately two-thirds of the firm's "financial planning" revenue is earned pursuant to an arrangement with
Edward D. Jones & Co. ("EDJ"), a registered broker-dealer and investment advisor. EDJ has contracted with HSF
to provide a comprehensive accounting report to its clients. This is the same review we provide to our accounting
clients. HSF is paid a fixed fee for each report.
A registered representative of EDJ 1) interviews the client to collect information necessary to prepare the report
and 2) presents the final report to the client. The contract between EDJ and its clients states that the client is under
no obligation to purchase any investments through EDJ. It also makes clear that the service to be provided is an
accounting report which will not recommend specific investment products. The contract further explains that the
service to be provided does not include investment management or investment supervisory services. It explains that
EDJ does not monitor accounts on a continuous basis. Under the terms of the EDJ client contract, the investment
advisory relationship ends once the report is provided.

The disclosure statement or "brochure" provided by EDJ to its clients reiterates the points stated above. It also
explains the nature of EDJ's contract with HSF and reviews the educational and business background of the HSF
personnel who prepare the reports.
The business rationale behind this arrangement may provide a useful perspective. HSF is located in St. Louis,
Missouri. The home office of EDJ is also in St. Louis, but its sales offices are spread throughout 34 different states,
predominantly in rural areas. The type of service provided by HSF frequently is not available from accounting firms
in these areas. EDJ believes that its clients can benefit by obtaining a financial review from someone who is not in
the business of selling securities. EDJ hopes that it will generate good will — and eventual sales — by making this type
of service available to its clients. HSF, for its part, is able to increase its revenues by servicing these individuals.

As stated previously, the preparation of these reports for EDJ comprises about two-thirds of the accounting firm's
revenues from "financial planning" services; the preparation of these reports for clients of the accounting firm
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accounts for the other one-third. Together, these activities provide less than 15% of the total revenue of the
accounting firm. In a typical year, HSF expects to complete somewhat less than 100 reports of this type.

The report provided is essentially the same, regardless of whether it is prepared on a contract basis for a client
of EDJ, or provided for an individual client of the accounting firm. As stated previously, these reports do not endorse
or recommend any specific investment products or sellers of investment products. Products and sellers are not even
mentioned by name in the report, except if necessary to describe a particular item on the statement of financial
condition. (For example, "XYZ, Inc., common stock 255 shares.")
The software used to prepare this report is owned by The Capital Planning Group ("CPG"). HSF is the sole
general partner of CPG, with a 66%% interest. EDJ is the sole limited partner of CPG, with 331/3% interest. CPG
does not do any business with the public; its sole purpose is to act as the owner of software. The only assets of CPG
consist of several financial planning software programs and some computer terminals and printers. The only economic
activity within CPG is that associated with maintaining its software and hardware. The only user of the software is
HSF; it does not pay any fees for this use. No income flows through CPG to either its general or limited partner.

Again, a brief description of the business rationale for this arrangement may be helpful. The partnership
agreement provides that both parties have the non-exclusive right to own and use the software in the event of a
dissolution of the partnership. This clause is intended to give EDJ some protection in the event that HSF becomes
unwilling or unable to continue providing its services. HSF, for its part, benefitted by having EDJ as an investor
when the software was first being developed. An entity such as CPG was necessary because EDJ could not invest
directly in the accounting firm due to state law and ethical considerations governing CPAs. The use of a limited
partnership also means that HSF maintains managerial independence and is not subject to control by EDJ in any sense.

Nature of the report provided
The financial report prepared by HSF typically covers the following topics:
1)

Analysis of current and projected standard of living needs.

2)

Analysis of theoretical life and disability insurance needs, by comparing capital requirements to current and
projected resources.

3)

Review of individual's current financial position. Classification of assets into general categories such as
"Liquid Funds," "Growth & Income Equities," or "Taxable Income Investments."

4)

Cash flow projections taking into account expected earnings, income from investments, effect of liabilities
or other cash commitments, taxes, and standard of living needs.

In order to make realistic cash flow projections, it is usually necessary to make some assumptions
about future investment patterns. For example, the report might suggest that "Tax-Free Income
Investments" might be appropriate based on an individual's cash needs, financial position, expressed risk
tolerance, age, and other factors. Specific products are never recommended.
5)

A detailed tax analysis is presented. Projected income and deductions are reviewed, and federal, state, and
Social Security tax estimates are provided.

6)

A general discussion of estate planning concepts is provided, with an emphasis on estate tax planning. The
various uses of trusts are discussed in a brief, elementary fashion.

7)

The financial assumptions used in the report are set forth, along with an explanation of why they were used.
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8)

A "glossary" of general investment categories is provided. This is intended to provide an elementary
explanation of how basic types of investments "work" in terms of cash flow, tax effects, marketability, and
the degree of risk affecting income or principal.

9)

The concept and practical importance of diversification is reviewed.

In summary, the focus of the report is on cash flow and tax considerations. From a practical viewpoint, a client
is often interested in having financial projections of this type because he or she expects a change in financial
circumstances, such as retirement, the sale of a business, or a large infusion of funds due to inheritance or receipt of
insurance proceeds. Other clients simply wish to gain perspective on their situation.

Application of section 202(a)(11)
IAA Release No. 770 suggests three tests for determining whether a person is an "investment advisor" within
the meaning of the Act. This determination depends on whether such person "(1) provides advice...regarding
securities; (2) whether he is in the business of providing such services; and (3) whether he provides such services for
compensation." IAA Release No. 770, 23 SEC Docket 556 at 558.
It seems clear that HSF "provides advice...regarding securities" within the meaning of the Act. The staff
interpretation suggests that it does not matter if the advice is generic, and does not refer to specific securities. IAA
Release No. 770, 23 SEC Docket 556 at 558.

Similarly, it seems clear that HSF receives compensation for this advice. This would be true regardless of the
fact that no separate fee is charged for advice regarding securities. IAA Release No. 770, 23 SEC Docket 556 at 560.
However, it also appears that HSF is not "in the business" of providing investment advice for compensation.
The release suggests that this determination will depend on "(1) whether the investment advice being provided is solely
incidental to a non-investment advisory, primary business of the person providing the advice; (2) the specificity of
the advice being given; and (3) whether the provider of the advice is receiving, directly or indirectly, any special
compensation therefor." IAA Release No. 770, 23 SEC Docket 556 at 559. The staff interpretation suggests that an
individual would not be engaging in business as an investment advisor if he meets all of these three criteria. Each of
these tests must be applied separately in order to determine whether HSF might be "doing business" as an investment
advisor.

First of all, it appears that the giving of advice concerning securities is solely incidental to the primary business
of HSF. The work of providing "financial planning" reports accounts for less than 15% of the firm's total revenues
and, in turn, only a small segment of each report consists of advice concerning securities. Most of the report consists
of cash flow projections, financial statements, and tax information — areas that are customarily part of a general
accounting practice. Moreover, HSF does not hold itself out to the public as an "investment advisor" or "financial
planner." It is identified to the public as an accounting firm. HSF does not attempt to evaluate or predict the
performance of securities or of generic categories of securities. Its treatment of securities is limited to pointing out
the general categories of securities which are likely to be consistent with a particular individual's cash flow needs and
tax situation.

This also relates to the second criterion, the specificity of the advice being given. The "financial planning"
reports prepared by HSF never recommend the purchase or sale of specific securities. Certainly matters involving
securities will arise in the course of any general accounting practice. We treat those issues in the same manner
regardless of whether they arise in the course of doing a tax return, compiling a financial statement, or preparing a
"financial plan." This involves pointing out relevant factors such as an individual's cash needs, financial ability to
handle risks, and tax considerations, and relating these factors to the characteristics of generic types of securities.
It does not involve an endorsement of any product, type of product, or investment or insurance company.
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Third and finally, it is clear that HSF does not receive any special compensation for advice that relates to
securities, either direct or indirect. HSF receives a fixed fee for the report it prepares. It does not receive any other
economic benefit from any other person in connection with the "financial planning" reports it prepares.

Accordingly, we have concluded that HSF is not "in the business" of providing [advice to] others about
securities, or promulgating analyses concerning securities. It follows that section 202(a)(11) of the Act then does not
apply to HSF, since the element of being "in business" is not satisfied with respect to either of the two definitions set
forth in that section. IAA Release No. 770, 23 SEC Docket 556 at 558.
This conclusion is further supported by the exclusion provided in clause (B) of section 202(a)(11). This clause
specifies that the definition of an investment advisor does not include "any...accountant...whose performance of such
services is solely incidental to the practice of his profession." The "financial planning" services provided by HSF are
not substantially different in any way from the kinds of services that are typically provided by accountants to their
individual clients. The only difference might be in the fact that the accountant undertakes a comprehensive financial
review, rather than addressing issues piecemeal. The issues addressed are no different from the issues that clients
bring up all the time in a general accounting practice.

The fact that HSF does accounting work for an investment advisor (EDJ) does not make HSF into an investment
advisor. EDJ does not control the nature of the reports prepared for its advisory clients, or take any part in the
accounting business of HSF. CPG, the joint venture between HSF and EDJ, functions only as the owner of software
and does not engage in any significant economic activity. The relationship is structured on an "arm's length" basis
so that HSF maintains its role as an accounting firm. It does not hold itself out as a securities or investment expert.
It does not express any opinion on how securities or categories of securities will perform. It is not compensated for
advice about securities and its compensation is not affected by sales of securities.
It further appears that the relationship described does not interfere in any way with the protection of the public
that regulation is intended to provide. Edward D. Jones & Co., for its part, remains obligated to register as an
investment advisor, to maintain the records required by the Act, and to meet the disclosure requirements of the Act.
When a "financial plan" is prepared for an EDJ client, the client receives in advance a disclosure statement and
contract that explains what the service includes, and details the background and experience of the individuals at the
accounting firm who prepare the report.

Conclusion
Based on the preceding analysis, we believe that HSF is not an "investment advisor" as defined by the Act. The
manner in which it delivers accounting services does not alter the non-advisory nature of those services. This
conclusion would be different if HSF's relationship with a broker-dealer/investment advisor caused it to be controlled
by the advisor; involved expressing an opinion on various products or types of products, making performance
predictions about investments, or providing management or account monitoring services or monitor accounts; or
involved compensation tied in some way to investment sales or performance. However, we believe that no conditions
exist that would cause HSF to be "in the business" of anything but providing accounting services just as we have
always provided them.
At the same time, we believe that it would be helpful to obtain a no-action or interpretative position from your
office, since IAA Release 770 does not address potential issues involved in the relationship of a non-advisor with a
registered advisor. We would appreciate having your comments on how the law relates to the facts of our situation.

Please contact me if any further information would be helpful to you.

Very truly yours,

Hauk, Soule & Fasani, P.C.
Daniel F. Prebish
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Response
Office of the Chief Counsel
Division of Investment Management
Our Ref. No. 86-83-CC
Hauk, Soule & Fasani, P.C.
File No. 132-3

April 20, 1986
In your letter of February 20, 1986, you request a no-action position concerning the investment adviser status of Hauk,
Soule & Fasani, P.C. ("HSF") on the grounds that:

1)

HSF is not an investment adviser within the meaning of section 202(a)(l 1) of the Investment Advisers Act
of 1940 ("Advisors Act"); and

2)

even if HSF is deemed to be within the definition of "investment adviser," it is entitled to rely on the
accountant's exception set forth in section 202(a)(11)(B) of the Advisers Act.

With respect to your first argument, we are unable to conclude that HSF falls outside of section 202(a)(l 1). The fact
that the fees HSF earns from reviewing clients' financial situations may not constitute a major or substantial part of
HSF's revenues does not, in and of itself, lead to a conclusion that HSF is not "in the business" of providing
investment advice. A person's investment advisory business need not constitute his principal business activity or any
particular portion of his business activities to come within section 202(a)(11). See Peter J. Huang (pub. avail. May

18, 1984).
In the past, we have taken the position that a person whose principal business is providing financial services other than
investment advice would not be regarded as being "in the business" of giving investment advice if, as part of his
service, he merely discusses in general terms the advisability of securities investments in the context of economic
matters or the role of securities in a client's overall financial plan. However, such a person may be deemed to be in
the business of providing investment advice if, in other than rare and isolated instances, he discusses the advisability
of investing in, or issues reports or analyses as to, specific securities or specific categories of securities. See, e.g.,
Investment Advisers Act Rel. No. 770 (Aug. 13, 1981); Donald F. Pooley (pub. avail. Feb. 8, 1985); Suzanne
Clark-James (pub. avail. Aug. 30, 1984). Because HSF may suggest certain investments to a client based on an
individual's cash needs, financial position, risk tolerance, and other factors, it is unclear whether HSF would be giving
advice or rendering reports or analyses concerning specific securities or specific categories of securities. See
Computer Language Research, Inc. (pub. avail. Dec. 26, 1985). For this reason, we cannot conclude that HSF does
not fall within section 202(a)(11).
With respect to your second argument, while HSF may fall within section 202(a)(11), it would not be required to
register as an investment adviser if the services it provides are solely incidental to the practice of accounting. Three
factors are relevant to this determination:

1)

whether the account[ant] (or firm) holds himself out to the public as an investment adviser;

2)

whether the advisory services rendered are in connection with and reasonably related to accounting
services; and

3)

whether the fee charged for advisory services is based on the same factors as those used to determine the
accounting fee.

See David R. Markley (pub. avail. Feb. 8, 1985). The exception is not available to an accountant who holds himself
out to the public as providing financial planning, pension consulting or other financial advisory services.
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With respect to your argument that HSF is excepted from the definition of an investment adviser by section
202(a)(U)(B), we would not recommend any enforcement action to the Commission if HSF, in reliance upon your
opinion that the activities of HSF are solely incidental to the practice of the accounting profession under section
202(a)(11)(B), does not register as an investment adviser. This position is based on the facts and representations
contained in your letter.

Gerald T. Lins
Attorney
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Exhibit 5
(See Exhibit 4 for an introduction to SEC Staff Letters)
Inquiry
David R. Markley
Certified Public Accountant
524 Fairwood Drive
Marysville, OH 43040

November 16, 1984
Chief Counsel's Office
Securities and Exchange Commission
450 Fifth St.
Washington, DC 20549
Gentlemen:

I have received conflicting opinions on the necessity of registering as an investment advisor under the Investment
Advisors Act of 1940. Registered financial planners feel that registration is needed. A partner in a Big 8 Accounting
firm says that they have no intention of becoming registered, although they plan to advertise financial planning
services to the public, which I do not interpret as incidental to the practice of accounting.

My intention and current practice is to advertise planning service as a special service available in my accounting
practice. In fact, I expect that planning will be the major emphasis in my practice. To date, I have not charged for
investment advice, and do not plan to do so until this question is resolved.

My plan is to practice complete financial planning for a fee, but to also offer assistance and opinion on particular
investments, IRA plans, tax shelters, and business investment. I want to practice as an independent advisor, with no
sales or referral income. Some type of investment newsletter or general newsletter with some investment information
is planned, and one has been sent to tax clients without charge, although a subscription service will be considered.
Selected investment publications are available to clients, and are used to make suggestions for investments, including
selection of mutual funds.

Very truly yours,
David R. Markley, CPA
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Response
Office of the Chief Counsel
Division of Investment Management
Our Ref. No. 84-389-OC
David R. Markley
File No. 132-3

February 6, 1985

Section 202(a)(11) of the Investment Advisers Act of 1940 (Act) defines an "investment adviser" as

any person who, for compensation, engages in the business of advising others, either directly or through
publications or writings, as to the value of securities or as to the advisability of investing in, purchasing,
or selling securities, or who, for compensation and as part of a regular business, issues or promulgates
analyses or reports concerning securities....
Section 202(a)(11)(B) of the Act states, in part, that an

"investment adviser "...does not include...any lawyer, accountant, engineer, or teacher whose performance
of such services is solely incidental to the practice of his profession....
Three factors are relevant in determining whether an accountant provides investment advice "solely incidental" to
accounting and is thus excepted from the registration requirements under the Act. These factors are: (1) whether the
accountant (or firm) holds himself out to the public as an investment adviser; (2) whether the advisory services
rendered are in connection with and reasonably related to accounting services; and (3) whether the fee charged for
advisory services is based on the same factors as those used to determine the accounting fee.

See Jones & Kolb (pub. avail. May 7, 1984).
The exception is not available to an accountant who holds himself out to the public as providing financial planning,
pension consulting or other financial advisory services. The performance of investment advisory services by such a
person is deemed to be incidental to the practice of his financial planning or pension consulting profession and not
incidental to his practice as an accountant. Unless otherwise exempted, such a person would be required to register
as an investment adviser. See Investment Advisers Act Release No. 770 (Aug. 13, 1984).
For your information, I am enclosing an investment adviser registration packet, which includes Form ADV, and a
copy of Investment Advisers Act Release No. 770.

Gerald T. Lins
Attorney
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Exhibit 6
(See Exhibit 4 for an introduction to SEC Staff Letters)
Inquiry
LaManna & Hohman
Certified Public Accountants
One Exchange Street
Rochester, NY 14614
October 13, 1982

Securities & Exchange Commission
Washington, DC 20549

Gentlemen:

We are a Certified Public Accounting firm. As part of our normal services we are frequently asked by clients to:

1.
2.
3.
4.
5.

Analyze and recommend tax leveraged investments.
Recommend money market fund investments.
Analyze and recommend insurance and annuity programs.
Render advice as to investments in commercial paper and Bank Certificates of Deposits.
Administer money market fund investments.

In connection with this work we receive fees for our time from the client requesting the work. We do not accept fees
or commissions from promoters.
However, in connection with the above named work we are uncertain as to whether we should be registered as
Investment Advisors under the Investment Advisers Act of 1940.

We respectfully request that you review this data and inform us if we should be registered as Investment Advisors.
If such registration is required, please forward the appropriate registration forms and instructions for preparation and
filing.

Very truly yours,
Joseph W. LaManna
Certified Public Accountant

Response
Office of the Chief Counsel
Division of Investment Management
Our Ref. No. 82-376-CC
LaManna & Hohman
File No. 132-3

February 18, 1983
You state that you are a certified public accounting firm and that at the request of your accounting clients and for a
special fee you (1) analyze and recommend tax leveraged investments, (2) recommend money market fund
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investments, (3) analyze and recommend insurance and annuity programs, (4) render advice as to investments in
commercial paper and bank certificates of deposit, and (5) administer money market fund investments. You ask
whether you are an investment adviser subject to registration and regulation under the Investment Advisers Act of
1940 ("Act").

Section 202(a)(11) defines an "investment adviser" to mean, in relevant part, any person who, for compensation,
engages in the business of advising others, either directly or through publications or writings, as to the value of
securities or as to the advisability of investing in, purchasing, or selling securities, or who, for compensation and as
part of a regular business, issues or promulgates analyses or reports concerning securities; but does not include...(B)
any...accountant...whose performance of such [investment advisory] services is solely incidental to the practice of
his profession. Most, if not all, of the things you would give advice about would be considered "securities" for
purposes of the Act. We would consider the performance by an accountant of investment advisory services to be
"solely incidental" to his accounting practice where the accountant does not hold himself out to the public as providing
investment advisory services and where the accountant renders such services only in connection with the fulfillment
of his contract for accounting services. Cf. Thrailkill & Goodman, P.C. (pub. avail. July 16, 1982) (attorney

exception).
The mere fact that an accountant in the course of rendering accounting services to a client provides the client with
investment advice and is compensated for his services would not make the accountant an investment adviser, but for
the accountant not to be an adviser in such circumstances the advice must be reasonably related to the accounting
services, the charge for such services should be based on the same factors as determine the accountant’s usual charges,
and the accountant should not hold himself out to the public as providing investment advice. We hope that these
guidelines are helpful to you.

Even if a person comes within the definition of an "investment adviser," he may still be excepted from registration,
but not from the antifraud requirements of section 206 and the rules thereunder, if all of his clients reside in the state
in which he maintains his principal office and place of business and he does not furnish advice or issue analyses or
reports with respect to securities listed or admitted to unlisted trading privileges on any national securities exchange,
or if he had 14 or fewer clients during the preceding 12 months and he neither holds himself out generally to the public
as an investment adviser nor acts as an investment adviser to a registered investment company or an electing business
development company under the Investment Company Act of 1940. We take the position that a person "holds himself
out" if, for example, his stationery, letterhead, or building directory indicates that he is an investment adviser or if
he lets it be known, by word of mouth, through existing clients, or otherwise, that he is willing to accept new
investment advisory business.
Pursuant to your request we are sending to you under separate cover a package of information about registration as
an investment adviser.

Stanley B. Judd, Assistant Chief Counsel
Division of Investment Management
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Exhibit 7
(See Exhibit 4 for an introduction to SEC Staff Letters)
SEC Staff Letter
Price Waterhouse
Letter of Inquiry
May 8, 1987

Our client, Price Waterhouse ("PW"), intends to register an affiliate under the Investment Advisers Act of 1940
(the "Advisers Act"). This letter describes the proposed arrangement between PW and the registered affiliate
("PWIA") and seeks to confirm that the staff of the Securities and Exchange Commission (the "Commission"), based
upon the facts and representations set forth herein, will not recommend the initiation of any enforcement action against
PW under Section 203 of the Advisers Act if PW itself does not register as an investment adviser.

As we describe below, PWIA will register under the Advisers Act and will supervise the delivery of investment
advice by partners and professional employees of PW in connection with personal financial planning services offered
by PW to its clients. PW will not register under the Advisers Act, but as to any investment advice its partners or
professional employees provide in connection with the provision of personal financial planning services, PWIA will
control the scope and content of the advice, and the delivery of such advice will be subject to quality control standards
prescribed and monitored by PWIA. In providing investment advice in connection with personal financial planning
engagements, PW will not rely upon the accountant's exclusion from registration contained in Advisers Act Section
202(a)(11)(D).
Registration of PWIA, and not PW, under the circumstances described herein satisfies both the technical
requirements of the Advisers Act and the policies that underlie the Act. Because the level of supervision to be
exercised by PWIA over PW will strengthen controls over the furnishing of investment advisory services, and hence
will redound to the benefit of advisory clients and further the public interest, we respectfully request that the staff
grant PW's no-action request.
I.

Facts

A. The Registered Entity
1.

PWIA Structure and Operations

PWIA will be formed as a New York general partnership and will have a separate legal identity. The general
partners of PWIA will be PW and Price Waterhouse & Co., Inc., a corporation organized under the laws of the state
of New York which is wholly-owned by PW.1 PW's purpose in creating PWIA is decidedly not to insulate, or to
attempt to insulate, PW from any potential liability arising from the actions of PWIA or from claims that may be
asserted against PWIA. PW will be responsible to its clients for all aspects of personal financial planning services,
including those portions involving investment advice. Indeed, by adopting the partnership form for PWIA, PW will
assume the full liability of a general partner for the acts of its affiliate, PWIA.1
2
PWIA will be governed by an advisory board composed of PW partners, principals and senior managers. The
advisory board at all times throughout the life of PWIA will have at least eight members. At no time will more than
two members of the PWIA advisory board also be members of the PW Policy Board (PW's governing body). One
1

Price Waterhouse & Co., Inc. is an inactive corporation formed to protect the name of the firm from unauthorized
use.

2

In contrast, past no-action requests respecting Advisers Act registration of affiliates have involved corporate
affiliates, which presumably were intended to afford the parent companies the benefits of limited liability under
state law. See, e.g., Petersen, Young, Self & Asselin, SEC No-Action Letter (February 21, 1985) (LEXIS, Fedsec
Library, Noact File).
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member of the PWIA advisory board will serve as the national director of PWIA. PWIA will have a limited
administrative and clerical support staff at its Los Angeles, California headquarters. In consideration for PWIA's
services, PW will pay PWIA an annual consulting fee. PWIA will keep separate books and records to reflect its own
operational and administrative expenses.

The PWIA advisory board will control the scope and content of all investment advice rendered by PW in the
course of providing financial planning services to PW clients and will supervise the delivery of investment advice by
PW in connection with such services.3 To this end, the PWIA advisory board will formulate policies and promulgate
guidelines to control the investment advice that PW will render in the course of the financial planning activities. To
implement PWIA policies and guidelines, the PWIA advisory board presently intends to devise a number of typical
client profiles, each with a recommended asset allocation model. These client profiles and related asset allocation
models will conform to the policies and guidelines respecting investment advice that are discussed herein.4 PW
personal financial planning professionals will be required to conform to these models in counseling clients. From time
to time other forms of guidance may be developed to supplement or substitute for the forms of guidance described
above.
All PW personal financial planning engagements will be reported to PWIA headquarters. A client engagement
letter will describe the financial planning services that PW will provide and will indicate that any investment advice
included in the PW financial plan is delivered under the supervision of PWIA. Copies of engagement letters and all
other communications of substance with personal financial planning clients, including all written financial plans, will
be maintained at PWIA's headquarters. A computerized index to all personal financial planning engagements will
be developed.

Copies of all PW billing statements that include personal financial planning services will be maintained at PWIA
headquarters. PW statements that include personal financial planning services will bear a legend indicating that the
statement includes charges for PW financial planning services and that any investment advice included in such services
was delivered under the letter supervision of PWIA. In addition to engagement letters, client communications, and
statements, copies of time records for all PW personal financial planning professionals will be maintained at PWIA
headquarters. These procedures will ensure that current records for all PW personal financial planning activities will
be accessible through the PWIA central records center. The materials maintained in or accessible through the PWIA
records center will be available for inspection by the commission staff pursuant to the Advisers Act.

2.

PWIA Supervisory and Compliance Controls

The responsibilities and authority of the PWIA advisory board will be comparable in scope to that of a corporate
board of directors. In particular, the PWIA advisory board will be responsible for devising and administering internal
policies and procedures to ensure that the investment advice component of personal financial planning services offered
by PW meets professional standards, comports with the strictures of the federal securities laws and applicable state
law, and conforms to the guidelines developed by PWIA. In carrying out its responsibilities, the advisory board will
develop and administer:
•

guidelines as to the scope of investment advisory services to be offered by PW, including limitations on the
furnishing of investment advice in connection with financial planning activities;

•

guidelines as to the design and administration of educational and training programs and qualifications for PW
personnel whose activities include providing investment advice in connection with financial planning services;

3

The investment advice that PW will provide in connection with its financial planning engagements is described in
detail in Section I.B. below.

4

The policies, procedures and guidelines that PWIA will develop to control the scope and content of investment
advice rendered by PW in connection with personal financial planning engagements are outlined in Section I.A.2.
below.
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•

guidelines as to appropriate levels of consultation among PW financial planning professionals and adherence
to uniform standards in the furnishing of investment advice in connection with providing financial planning
services to clients in different locations throughout the United States;

•

procedures for a quality control review program under which PW offices where personal financial planning
services are performed will be subjected to periodic review for compliance with PWIA guidelines; and

•

procedures for billing providing that PW statements that include personal financial planning services will bear
a legend indicating the supervisory responsibilities of PWIA.

Through the implementation of these guidelines and procedures, formation and registration of PWIA will markedly
increase the centralization, control and degree of oversight exercised over the provision of investment advice by
partners and professional employees of PW.

B. Relationship of Investment Advisory Services to Other Financial Planning Services of PW

1.

Financial Planning Services

PW is seeking to expand the range of its financial planning services and, as an incident thereto, will provide
generic investment advice to its financial planning clients. The PW personnel who will deliver financial planning
services will consist of PW professionals, almost all of whom are licensed as certified public accountants and have
college or post-graduate degrees in business, finance or law. Many of these individuals are accredited as Chartered
Financial Consultants, Certified Financial Planners, or Chartered Financial Analysts. In the rendering of personal
financial services (including investment advice), each individual will act solely in his or her capacity as a PW partner,
principal, manager or employee. Any investment advice rendered, however, will be a part of other non-investment
advisory financial planning services.
The limited form of investment advice provided to clients reflect the broader focus of PW's financial planning
activities. Although the services performed for any client or group of clients may vary, the focus will encompass such
matters as personal budget preparation and analysis, estate planning, retirement planning, educational funding,
insurance, personal tax planning, employee benefits consultation and the preparation of financial plans and personal
financial statements presenting items such as net worth, cash flow and income tax projections.

Consultations with individual financial planning clients will be provided by PW professionals through PW's
Executive Financial Services ("EFS") division. EFS also will offer financial planning seminars and conferences for
employees of corporate clients or other groups. EFS will charge clients hourly rates for all individual financial
planning consultations, will receive no commissions for such services, and will not charge performance-based fees.
For both personal consultations and financial planning seminars and conferences, all investment advice rendered by
EFS professionals will conform to the PWIA guidelines described herein.
In addition to the services described above, PW will provide computer-prepared personal financial plans produced
by the Consumer Financial Institute ("CFI") division of PW. These computer-prepared plans will be based on
information provided in a questionnaire completed by the recipient of the financial plan. CFI, located in Waltham,
Massachusetts, will offer both personal financial plans prepared directly for individual clients and "private label"
financial plans prepared by CFI for various financial institutions.
With respect to preparation of private label plans, CFI will act only as a programmer and processor of data in
accordance with the specifications provided by CFI's institutional clients. Private label financial plans will be
distributed by those institutional clients directly to their customers. In accordance with contractual arrangements
between CFI and the client firm, customers of the client firm will be unaware of the identity of CFI and the fact that
the plans were processed by CFI.
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Any investment advice included in CFI personal financial plans prepared directly for individual clients will be
under the supervisory control of PWIA and will conform to the guidelines described herein. In general, CFI will bill
clients for computer-prepared reports on a fixed fee basis.

2.

The Investment Advisory Component of PW's Financial Planning Services

PW will not recommend investments in any particular security or industry sector. The extent of PW's investment
advice instead will be confined to matters such as the allocation of assets among different investment categories,
portfolio diversification, hedging of portfolio risk, and more general economic topics such as interest rates, rate of
economic growth, and inflation.5

PW will not maintain custody of clients' funds or securities and will not manage or exercise discretionary
authority over clients' accounts. In instances where clients seek or would benefit from specific advice on securities
investments, PW may recommend an investment adviser or a securities brokerage firm that specializes in providing
such advice. PW will not accept any fees in connection with such referrals.
III. Discussion

PW is proposing to register an affiliate under the Advisers Act rather than to register the entire accounting firm.
For three essential reasons, we submit that under the circumstances present herein the Commission is warranted in
affording no-action relief to the provider of advisory services:
(1) the registration of an affiliate in which PW is a general partner means that, for all practical purposes, the
reach of the Advisers Act and the protections afforded thereunder to advisory clients are as broad and
effective as if PW were itself to register;

(2) the collateral consequences of requiring a large, national accounting firm itself to register as an investment
adviser—notably, subjecting the firm to state blue sky requirements for audited financial statements—would
serve no purpose under the federal statute and would create the potential of entangling federal and state
securities regulators in matters beyond their proper regulatory concerns; and
(3) registration of the entire accounting firm as an investment adviser would misrepresent the extent of PW's
investment advisory activities and would create confusion among PW's clients as to the role and activities
of the firm.
The very fact that Congress saw fit to include an exemption for accountants from the registration requirements
of the Advisers Act underscores the sui generis nature of PW's application. As the Commission staff is aware, there
is little legislative, judicial, or administrative guidance as to the scope of this exemption from registration. Accounting
firms, availing themselves of the exemption, have not had occasion to register under the Advisers Act. Accordingly,
there is a relative dearth of precedential guidance under the Advisers Act on registration of accounting firms. Among
accounting firms there may thus be differing views on the exact breadth of the exemption in light of the changes which
the accountancy profession has undergone. The American Institute of Certified Public Accountants and state societies
of certified public accountants sponsor affinity groups, conferences, seminars and publications on personal financial
planning. These activities demonstrate the significance to the accounting profession of personal financial planning
services and indicate that personal financial planning may be viewed as incidental to the practice of accountancy. PW,
however, is not proposing to test the bounds of the accountant's exclusion, and instead would much prefer to find a

5

PW may retain an investment banker or similar consultant to provide supporting economic analysis and research.
If such economic analysis is obtained, it presently is intended that such data will be used by the advisory board
of PWIA to prepare its investment guidelines, by EFS officials in providing personal financial planning services,
and by CFI in producing computer-prepared financial [plans] for individual clients.
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practical way to register an affiliate under the Advisers Act and thus to avoid entangling the Commission in the non
investment advisory activities of a large, full-service public accounting firm.
No-action requests that provide guidance on registration of investment adviser affiliates generally address
circumstances that are markedly different from those presented by PW's proposal6—most important, the extent of
liability of a parent for the acts of its registered adviser affiliate. The parent/affiliate arrangements addressed in such
letter envision a situation where the parent, often a foreign entity, wishes to register an investment advisory affiliate
and avoid financial liability for that entity.7 In contrast, PW is not in any manner attempting to avoid responsibility
for the actions of PWIA, but instead, as its general partner, is effectively subject to claims of advisory clients and to
the reach of the Commission's regulatory powers.

As to the second point noted above, registration of the entire accounting firm would present serious operational
problems to PW, particularly as the result of collateral implications under state blue sky laws. It is difficult to justify
subjecting the entirety of PW's operations to regulation by up to 50 state securities commissioners administering their
states' blue sky laws governing investment advisers. More particularly, and in contrast to the federal approach, some
states (such as Connecticut and Pennsylvania) require investment advisers—whether or not they hold customers' funds
or securities—annually to file audited financial statements. PW, organized as a general partnership, does not presently
provide the public or any competitor access to confidential financial information, which the preparation and public
filing of audited financial statements would entail.
Other blue sky laws, such as those imposing recordkeeping obligations and requiring preclearance of all
advertising by registered advisers, could expose the operations of PW to a degree of regulation by state blue sky
authorities that it considers far disproportionate to the level of investment advisory activities in which it will engage.
To provide a rough perspective: PW's tax services account for approximately 22% of the firm's total revenues;
financial planning services (the majority of which do not involve investment advisory activities), in turn, account for
less than 10% of tax services revenues.

PW is convinced that the costs and uncertainty of regulation of the entire firm under state blue sky laws—taken
together with the unpredictability of future changes to state blue sky laws and regulations— outweigh the projected
benefits of parent firm registration. PW recognizes that, from the vantage point of the Commission staff, these

6

See, e.g., Richard Ellis, Inc., SEC No-Action Letter, [1981-1982 Transfer Binder] FED. SEC. L. REP. (CCH)
77,064 (Aug. 18, 1981); Peterson, Young, Self & Asselin, supra.

7

See, e.g., Morgan Grenfell Investment Services, SEC No-Action Letter (May 13, 1977) (LEXIS, Fedsec library,
Noact file) (wholly-owned subsidiary of a London merchant bank); Robert Fleming Investment Management
Limited, SEC No-Action Letter (Jan. 20, 1978) (LEXIS, Fedsec library, Noact file) (activities of London branch
of American based investment adviser do not require registration of separate London investment adviser under
common control with the American entity); Mellon-Pictet International Management, Ltd., SEC No-Action Letter
(May 8, 1980) (LEXIS, Fedsec library, Noact file) (joint venture between Swiss private bank and Mellon National
Corporation); Richard Ellis, Inc., supra (indirect wholly-owned subsidiary of British partnership); Robeco Group,
SEC No-Action Letter (Oct. 28, 1981) (LEXIS, Fedsec library, Noact file) (company wholly-owned by group of
Netherlands investment companies); County Bank Limited, SEC No-Action Letter (Oct. 29, 1981) (LEXIS, Fedsec
library, Noact file) (wholly-owned subsidiary of British merchant bank); Gartmore Investment, Ltd., SEC No
Action Letter (Oct. 29, 1981) (LEXIS, Fedsec library, Noact file) (joint venture between British investment
adviser and subsidiary of the Allegheny Corporation); Prudential Corp., SEC No-Action Letter (Nov. 6, 1981)
(LEXIS, Fedsec library, Noact file) (wholly-owned subsidiary of a Prudential entity); Wardley Marine
International Investment Management, SEC No-Action Letter (Nov. 1, 1982) (LEXIS, Fedsec library, Noact file)
(joint venture of Marine Midland Bank and Hong Kong and Shanghai Banking Corp.); United States Trust
Company of New York and F&C International Investment Management, SEC No-Action Letter (Jan. 26, 1983)
(LEXIS, Fedsec library, Noact file) (joint venture of British investment adviser and United States Trust Company
in the form of a general partnership); Hill Samuel Investment Management, Ltd., SEC No-Action Letter (Jan. 27,
1983) (LEXIS, Fedsec library, Noact file).
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concerns respecting registration of an entire accounting firm may see insubstantial, but from PW's viewpoint they are
quite real.

Another collateral result of registering PW, itself, as an investment adviser is the potential for confusion among
members of the public and the firms' audit clients who are likely to misperceive the import of such registration. As
we have explained, PW does not intend to recommend specific securities or to provide analyses of particular
companies or industry groups, but rather will provide generic advice relating to portfolio diversification, interest rates,
economic trends, and the like. This generic advice itself is subordinate to the furnishing of essentially non-investment
advisory financial planning services—relating to such matters as personal budgets, retirement planning, estate
planning, and educational funding.

PW thus is concerned that registration of the entire firm as an investment adviser will be mistaken as signifying
full-scale entry into the investment advisory field. Establishing a separate affiliate to serve as the registered adviser,
in PW's view, will be extremely helpful in differentiating PW's core auditing, tax and consulting practices from its
ancillary financial planning activities. Again, we appreciate that concerns over image and reputation may seem
somewhat attenuated to the Commission staff, but for PW such concerns have a real, and immediate, impact on its
competitive standing with other nationally-recognized accounting firms.
Formation of PWIA also will provide an important managerial service for PW with regard to the firm's provision
of financial planning services. PW believes that formation and registration of a registered investment adviser affiliate
is essential to underscore the separation of investment advisory services from the auditing and other traditional services
of the firm and to provide centralization of supervisory responsibility for investment advisory activities. In accordance
with the AICPA's Statement on Quality Control Standards No. 1, PW believes that the affiliate approach will help
assure effective planning and supervision of investment advisory services by centralizing responsibility for the setting
and implementation of training and other qualifications for the designation of individuals competent to provide
investment advisory services, the assignment of personnel to particular engagements, and the establishment of quality
control procedures and monitoring of compliance with those procedures. PW recognizes that the centralization of
these functions does not necessarily dictate the formation of an affiliate as a legally distinct entity, but, by the same
token, there does not appear to us any compelling reason why an affiliate approach should not be permitted where,
as here, the accounting firm, as a general partner of PWIA, will have full liability for the obligations and acts of the
adviser.

Advisers Act registration of a special-purpose affiliate, rather than the entire firm, not only comports with the
reality of how PW's financial planning activities will be coordinated, but also will effectively satisfy the policy and
purposes of the Advisers Act. The entity registered under the Advisers Act, PWIA, will control the scope and content
of all investment advice provided by PW in connection with financial planning services and supervise its delivery to
PW's clients. Registration of PWIA thus will provide an efficient vehicle to facilitate the Commission's Advisers Act
oversight of all delivery of investment advice by PW without subjecting the entirety of PW's operations to federal
registration. In addition, registration of an affiliate will facilitate administration of the Advisers Act by the
Commission staff. All records, statements, substantive client communications, and other materials related to PW's
personal financial planning activities will be available through PWIA headquarters.

The investor protection and other purposes of the Advisers Act will be promoted by permitting PWIA to register
as the entity responsible for provision of investment advice by PW. In granting this no-action request, the
Commission staff in our view will advance the public interest by providing a model for other national accounting firms
to register affiliates under the Advisers Act. For the reasons set forth above, we request that the Commission staff
provide assurance that it will recommend that the Commission not initiate enforcement action under Section 203 of
the Advisers Act if PWIA registers as an investment adviser and PW itself does not so register.
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SEC Staff Reply
In your letter of May 8, 1987, you request our assurance that we would not recommend any enforcement action
to the Commission under the Investment Advisers Act of 1940 ("Advisers Act") if Price Waterhouse ("PW"), an
accounting firm, establishes a registered investment adviser ("PWIA") to oversee the rendering of personal financial
planning services, without PW registering under the Advisers Act.
Your letter states that PWIA will be formed to supervise the delivery of investment advice by partners and
professional employees of PW in connection with personal financial planning services offered by PW. The investment
advisory component of such services will not involve recommendations regarding specific securities, but will
encompass matters such as asset allocation, portfolio diversification, etc. PWIA will determine the scope and content
of the advice rendered. In addition, PWIA will prescribe quality control standards and monitor the delivery of advice.
You argue that registering PWIA, instead of PW, is not only more practical, but also will provide clients with more
relevant information regarding the actual source of the investment advice and avoid potential confusion.

PWIA will be formed as a partnership with PW as a general partner. PWIA will be governed by an advisory
board of eight or more members, comprised of PW partners, principals and senior managers. At no time will more
than two members of the PWIA advisory board also be members of the PW Policy Board.

Traditionally, the staff has been concerned that a parent company may engage in the advisory business and use
a controlled entity to avoid registration.1 Several abuses could occur in such a situation. First, the controlled entity
could be an under-capitalized shell, formed to limit the parent's liability.1
2 Second, to the extent that personnel of a
parent actually provide investment advice, the registration of an affiliated entity may not provide sufficient disclosure
regarding the parent or its personnel or might be used in an attempt to shield their activities from regulatory scrutiny
under the Advisers Act. In this regard, the potential for "scalping" exists if the parent or its personnel have access
to the recommendations to be made by the controlled entity. These concerns have been addressed in several no-action
letters, which set forth conditions under which a subsidiary would be regarded as having a separate existence from
its parent.3

The facts here differ to some extent from the facts presented in these earlier no-action letters and your proposed
arrangement would not meet the conditions set forth in those letters. However, because your arrangement would
address the concerns present in these earlier letters, we do not believe that the conditions established in these letters

1

Investment Advisers Act Rel. No. 353 (Dec. 18, 1972), the Commission stated that "in some situations the
controlling person...of the registered adviser may be the entity which in fact is providing the services essential to
the rendering of investment advice...." In that release the Commission proposed Rule 202-1 which, operating as
a safe harbor, would have prescribed conditions under which registration of the controlling entity would not be
required. Among these conditions were the requirements that the registered adviser's directors not be personnel
of the controlling entity and that these directors be compensated by the registered adviser, and that officers of the
registered adviser not be personnel of the controlling entity. Although the rule was never adopted, the concerns
articulated in the release remain relevant.

2

See id. ("[T]he registered investment adviser may have only nominal capitalization to carry on its investment
advisory business.")

3

See, e.g., Kenneth Leventhal & Co. (pub. avail. Feb. 7, 1983); United Asset Corporation (pub. avail. Nov. 2,
1981); Richard Ellis/R.E. Holdings Limited (pub. avail. Sept. 17, 1981) ("Ellis"). Ellis, which still represents
the staff's general position on determining whether the controlling entity of a registered adviser must also register,
states that a subsidiary entity may be regarded as having a separate, independent existence if it: (1) is adequately
capitalized; (2) has a buffer between the subsidiary's personnel and the parent's; (3) has employees, officers, and
directors who are not otherwise engaged in an investment advisory business of the parent; (4) determines the
investment advice given to clients and does not limit sources of investment information to its parent; and (5) keeps
its investment advice confidential until communicated to its clients.
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are necessarily appropriate here.4 For this reason, we would not recommend any enforcement action to the
Commission under the Advisers Act if PW establishes and registers PWIA as an investment adviser to conduct
operations as described in your letter, without PW registering under the Advisers Act. This position is based on the
fact and circumstances of your letter and oral representations made on July 7 and 8, 1987, particularly that: (i) PW
will own a general partnership interest in PWIA; (ii) the investment advisory and personal financial planning services
provided will be substantially similar in nature to traditional accounting services; (iii) neither PW nor PWIA will have
custody or possession of clients' funds or securities; (iv) copies of all written financial plans, personal financial
planning time records and billing statements, and other engagement letters or communications relating to personal
financial planning clients will be maintained at PWIA headquarters and will be available for inspection by the
Commission staff; (v) amounts billed for financial planning services will be separately stated; and (vi) for purposes
of Form ADV and the Advisers Act, PW personnel providing personal financial planning services or overseeing these
services will be deemed to be "advisory affiliates" and "persons associated with an investment adviser." Because these
positions are based upon the written and oral facts and representations you provided, you should note that any different
facts or conditions might require a different conclusion. Further, this response only expresses our position on
enforcement action and does not express any legal conclusions on the questions presented.

July 16, 1987

4

For example, because no specific securities will be recommended and only generic advice will be given, the
potential for "scalping" is removed. Similarly, because PW will own a general partnership interest, PWIA would
not operate to shield PW from liability.
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Exhibit 8
(See Exhibit 4 for an introduction to SEC Staff Letters)
Jana M. Cayne, Esquire
Securities and Exchange Commission
Division of Investment Management
450 Fifth Street, N.W.
Washington, D.C. 20549

Re: Arthur Andersen & Co.
Dear Ms. Cayne:

On behalf of our client, Arthur Andersen & Co. ("Arthur Andersen"), we respectfully request that the staff of
the Division of Investment Management (the "Staff") confirm that they will not recommend enforcement action to the
Securities and Exchange Commission ("SEC" or "Commission") under the Investment Advisers Act of 1940 (the
"Advisers Act") if Arthur Andersen establishes a registered investment adviser to oversee the rendering of investment
advice by Arthur Andersen’s personal financial planning and employee benefit plan consulting practices, without
Arthur Andersen registering under the Advisers Act. As described below, Arthur Andersen proposes to organize and
register an affiliate, Arthur Andersen Financial Advisers ("AAFA"), to supervise the rendering of investment advice
by partners and professional employees of Arthur Andersen in connection with personal financial planning and
employee benefit plan consulting services to be provided by Arthur Andersen to its clients as more fully described
below. Arthur Andersen itself would not register as an investment adviser under the Advisers Act.

The proposed structure and operation of AAFA is based upon a no-action letter issued by the Staff of the Division
of Investment Management to Price Waterhouse ("PW") in connection with the registration of Price Waterhouse
Investment Advisers ("PWIA"), a special purpose affiliate established by PW for the same purpose.1 As discussed
herein, AAFA’s proposed structure and operation is nearly identical to the structure and operation of PWIA.
Although some differences exist between the proposed operation of AAFA and PWIA, we do not believe that these
differences are material or that they raise new regulatory concerns. Accordingly, we respectfully request, based upon
the facts and representations set forth herein, that the Staff grant Arthur Andersen’s no-action request.

1.

STRUCTURE AND OPERATION OF AAFA

1.1

Organization

AAFA will be organized as an Illinois general partnership and will have a separate legal identity.
The general partners of AAFA will be Arthur Andersen, itself an Illinois general partnership, and Arthur Andersen
& Co., a Delaware corporation wholly owned by Arthur Andersen. Arthur Andersen will be responsible to its clients
for all aspects of personal financial planning and employee benefit plan consulting services, including those portions
involving investment advice, and, as a general partner of AAFA, will assume the full liability of a general partner
for the acts of its affiliate (AAFA).

1.2 Management
AAFA will be governed by an advisory board of seven or more members, comprised of Arthur
Andersen partners, principals and managers (the "Advisory Board"). At no time during the life of AAFA will a
majority of the members of the Advisory Board also be members of Arthur Andersen’s Administrative Board (Arthur
Andersen’s governing body). The practice leaders with management responsibility for the overall operations of Arthur

1 Price Waterhouse, SEC No-Action Letter (Oct. 1, 1987)(LEXIS, Fedsec Library, Noact File).
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Andersen’s personal financial planning and employee benefit plan consulting services described herein also will be
members of the Advisory Board.
AAFA will keep separate books and records to account for its own operational and administrative expenses.
In consideration for AAFA’s services, Arthur Andersen will pay AAFA an annual consulting fee and will provide
clerical and other support personnel.
The authority and responsibility of the Advisory Board will be comparable in scope to that of a corporate board
of directors. In particular, the Advisory Board will establish policies regarding the scope and content of any
investment advice rendered by Arthur Andersen personnel in the course of providing personal financial planning or
employee benefit plan consulting services to Arthur Andersen clients and will be responsible for supervising
compliance with such services. In carrying out its responsibilities, the Advisory Board will develop and administer:

•

Qualification requirements for Arthur Andersen personnel who provide investment advice in connection
with personal financial planning and employee benefit plan consulting services and education and training
standards for such persons.

•

Policies and procedures regarding the scope and content of investment advice rendered by Arthur
Andersen’s personal financial planning and employee benefit plan consulting practices.

•

Policies and procedures designed to effect Arthur Andersen’s compliance with the Advisers Act, and
AAFA’s own internal policies and procedures governing the rendering of investment advice, including
appropriate audit or review procedures to be conducted on a periodic basis to ensure that Arthur Andersen
personnel are complying with all relevant guidelines.

•

Procedures for including on all personal financial planning and employee benefit plan consulting
engagement letters and billing statements generated by Arthur Andersen in connection with personal
financial planning and employee benefit plan consulting services that include an investment advisory
component, a legend notifying clients that any investment advice component of such services is provided
under the supervision of AAFA.

1.3 Personal Financial Planning Services, Employee Benefit Plan Consulting Services And
Investment Services
1.3.1

Personal Financial Planning Services

Arthur Andersen provides personal financial planning services to its clients. Although the services
performed will vary depending upon the client, these services may encompass matters such as personal tax and cash
flow planning, estate planning, retirement planning, educational funding, insurance planning, compensation and
benefits planning and the preparation of financial analyses and personal financial statements reflecting net worth, cash
flow and income tax projections. Arthur Andersen also will provide, subject to AAFA’s supervision, investment
consulting services that relate to matters such as the allocation of assets among different investment categories,
portfolio diversification, managing portfolio risk and general economic and financial topics. Arthur Andersen will
not recommend investing in specific securities or specific industry sectors.

In connection with a client’s asset allocation plan, Arthur Andersen, if the client desires, will identify categories
of mutual funds (e.g., short-term fixed-income, intermediate-term fixed-income, long-term fixed-income, etc.) that
are compatible with the client’s investment objectives, risk tolerances and other client criteria, and will put forward
the names of two or more mutual funds in each category from which the client may choose. The names of the
possible mutual funds to be provided to clients by Arthur Andersen personnel will be taken from a mutual fund
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summary list (the "Mutual Fund Summary") prepared by Arthur Andersen.2 The Mutual Fund Summary will be
divided into categories of mutual funds and will contain the names of two or more mutual funds within each category.
Arthur Andersen will determine which mutual funds to include in the Mutual Fund Summary based upon objective
criteria.

As a general matter, the mutual funds included in the Mutual Fund Summary will meet most or all of the
following criteria. Such funds will: (i) have exhibited above-average performance over at least three-year and fiveyear periods, and/or be ranked above average or viewed as good performing funds by ranking or tracking
organizations and/or business publications, when compared to the risks involved; (ii) be either no-load or low-load
funds; and (iii) be maintained efficiently by the fund’s manager from a cost standpoint. Other criteria that will be
considered by Arthur Andersen will include, but will not necessarily be limited to: (i) whether the fund manager(s)
who produced the above-average historical results is still with the fund, (ii) the size of the fund, and (iii) the fund’s
turnover ratio. Information with respect to the funds (e.g., performance figures, expenses, etc.) will be obtained by
Arthur Andersen from rating and tracking organizations, business publications, fund prospectuses and other sources.
Arthur Andersen will review, and, if appropriate, update the Mutual Fund Summary on an annual or more frequent
basis.3

If a client desires to create a portfolio consisting not of mutual funds but of specific securities, Arthur Andersen
will provide the client with the names of investment advisers or broker-dealers (i. e., money managers) from which
the client may choose. Presently, to the extent that the names of possible investment advisers or broker-dealers are
put forward by Arthur Andersen personnel, they are provided on an engagement-by-engagement basis, based upon
the client’s investment objectives and other client criteria, and the personal knowledge and experience of the particular
Arthur Andersen partner, principal or manager involved in the engagement. With the registration of AAFA, Arthur
Andersen expects to develop, either by itself or with the assistance of an outside consultant, a list of names of possible
money managers to be put forward by Arthur Andersen personnel based upon objective criteria determined by Arthur
Andersen (the "Money Manager Summary").4
As a general matter, Arthur Andersen expects that the criteria that will be used to determine the names of
money managers to be included on the Money Manger Summary will include, but will not necessarily be limited to:
(i) the reputation of the money manager; (ii) the money manager’s historical performance record; (iii) the money
manager’s investment style or philosophy and whether it consistently adheres to that style (e.g., value investing, small
cap investing, etc.); (iv) the continuity of management (i.e., are the persons who produced the historical performance
record still with the money manager); (v) the ability to service clients; (vi) the money manager’s minimum dollar
investment requirement; and (vii) the money manager’s fees. Information with respect to money managers (e.g.,
performance figures, investment style, etc.) will be obtained by Arthur Andersen from tracking organizations, business
publications, money managers and other sources. Arthur Andersen will review, and, if appropriate, update the Money
Manager Summary on an annual or more frequent basis. Upon the client’s request, the names of two or more possible
money managers will be put forward by Arthur Andersen personnel from the names included on the Money Manager
Summary after considering the compatibility of the money managers’ investment philosophy, minimum investment

2 Arthur Andersen, from time to time, may retain outside consultants to assist it in preparing the Mutual Fund
Summary. In the event that Arthur Andersen retains an outside consultant, Arthur Andersen will make the final
determination regarding which mutual funds to include in the Mutual Fund Summary.
3 In some instances, a client may request the names of mutual funds in a category that may not be included in the
Mutual Fund Summary (e.g., the names of mutual funds that invest in a specific country or specific geographical
region). If this occurs, Arthur Andersen will seek to identify, if possible, the names of two or more such funds
based upon the same objective criteria described above.

4 In the event that Arthur Andersen retains an outside consultant to assist it in preparing the Money Manager
Summary, Arthur Andersen will make the final determination regarding which money managers to include on the
list.
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requirements and other possible factors with the client’s investment objectives, risk tolerances, and other client
criteria.
Arthur Andersen will not receive any fees or other economic benefit from the investment advisers or broker
dealers included in the Money Manager Summary or from the mutual funds included in the Mutual Fund Summary
in connection with including the names of such persons or funds in such summaries. Arthur Andersen may provide
audit or other accounting services to the investment advisers, broker-dealers or mutual funds included in the
summaries. Whether Arthur Andersen provides audit or other accounting services to such money managers or funds
will not be a factor in determining whether to include a money manager or a fund in the summaries.5
Arthur Andersen, at the request of a client, also will (i) undertake to review a client’s asset allocation plan on
a quarterly, semi-annual or annual basis and analyze whether it continues to meet the client’s investment objectives,
risk tolerances and other client criteria and/or (ii) compare the performance of the client’s portfolio to benchmarks
agreed upon with the client. In the case of a client who implements his or her asset allocation plan by selecting mutual
funds, such benchmarks will consist of the performance of other mutual funds in the same category and/or one or
more appropriate market indices as agreed upon with the client. If a client chooses to implement the plan through
a money manager, Arthur Andersen would compare the money manager’s performance to the performance of other
money managers and/or one or more appropriate market indices as agreed upon with the client.
In its newsletter, or a similar document, Arthur Andersen may, from time to time, discuss asset allocation,
portfolio diversification, investment objectives and other topics concerning personal financial planning. No
recommendations would be made with respect to investing in specific securities or specific industry sectors.

Although Arthur Andersen does not recommend specific securities or industry sectors to clients, it may make
a recommendation with respect to the purchase or sale of a specific security in providing tax or estate planning
services in connection with its personal financial planning practice. For example, Arthur Andersen may recommend
that a client sell, or donate to charity, a specific stock for tax planning reasons. Such recommendations, however,
are driven by tax, estate planning, or other considerations peculiar to a client’s particular tax or financial
circumstances and do not reflect a view as to the intrinsic merits of the specific security as an investment.
1.3.2

Employee Benefit Plan Consulting Services

Arthur Andersen also will make available to employee benefit plan clients the same types of advisory
services described above with respect to its personal financial planning practice. More specifically, Arthur Andersen
personnel will perform an actuarial study of the plan and its related cash flows and will assist the client in its efforts
to develop an appropriate asset allocation matrix. Based upon interviews with the client and information regarding
the business and financial condition of the plan sponsor, demographic characteristics of the employee group, risk
tolerances of the affected parties (e.g., plan sponsor, fiduciaries or participants) and the actions of similar plans, and
other factors, Arthur Andersen will draft an investment policy statement for review by, and approval of, the client.
Such statement would typically include a percentage asset allocation range by major asset class and limitations on the
types of investments to be made by the plan (e.g., limitations on equities as a percentage of plan assets, minimum
required credit rating for bond purchases, etc.). In developing an asset allocation matrix or an investment policy
statement for employee benefit plan consulting clients, Arthur Andersen will not recommend investing in specific
securities or specific industry sectors.

5 Arthur Andersen will disclose to clients in its written disclosure statement required pursuant to Advisers Act Rule
204-3 that: (i) Arthur Andersen may provide audit or other accounting services to the investment advisers, broker
dealers or mutual funds included in the summaries, and (ii) whether Arthur Andersen provides audit or other
accounting services to such money managers or funds will not be a factor in determining whether to include a
money manager or a fund in the summaries.
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If a client desires, Arthur Andersen also will assist plan fiduciaries in the selection of appropriate mutual funds
by identifying categories of mutual funds that are compatible with the client’s investment objectives, risk tolerances
and other client criteria and will provide the client with the names of two or more mutual funds that meet the clientspecified criteria from which the client may choose. The names of the mutual funds to be put forward by Arthur
Andersen personnel to employee benefit plan clients will be determined on an engagement-by-engagement basis.6 In
determining the names of the mutual funds to be provided to an employee benefit plan client, Arthur Andersen,
utilizing information obtained from rating and tracking organizations, business publications, fund prospectuses and
other sources, will identify two or more funds within each relevant category that meet the same objective criteria
described in the case of personal financial planning clients. Arthur Andersen also may consider other criteria,
including, but not limited to, the administrative and recordkeeping and reporting services provided by a fund.

If a client desires, Arthur Andersen also will assist plan fiduciaries in the selection of appropriate investment
advisers or broker-dealers by providing the client with the names of two or more money managers from which the
client may choose. As in the case of mutual funds, the names of the money managers to be put forward by Arthur
Andersen personnel will be determined on an engagement-by-engagement basis. In determining the names of the
money managers to be provided to an employee benefit plan client, Arthur Andersen will apply the same objective
criteria described in the case of personal financial planning clients. Arthur Andersen also may consider other criteria,
including, but not limited to, the administrative and recordkeeping and reporting services provided by a money
manager. Utilizing such criteria and information obtained from tracking organizations, business publications, money
managers and other sources, Arthur Andersen will identify for the client two or more money managers whose
investment philosophy, minimum investment requirements and other possible factors are compatible with the client’s
investment objectives, risk tolerances and other client criteria from which the client may choose.
Arthur Andersen will not receive any fees or other economic benefit from the investment advisers, broker
dealers, or mutual funds whose names are put forward to employee benefit plan clients in connection with providing
the names of such persons or funds to clients. Arthur Andersen may provide audit or other accounting services to
such investment advisers, broker-dealers or mutual funds. Whether Arthur Andersen provides audit or other
accounting services to such money managers or funds will not be a factor in determining whether to provide the names
of such money managers or funds to a client.7

Arthur Andersen, at the request of a client, also may interview and perform due diligence with respect to
potential investment managers and mutual funds and provide information to support plan fiduciaries in their
negotiations regarding appropriate management fees or commission rates. In addition, Arthur Andersen, at the request
of a client, also will review the plan’s portfolio for compliance with the plan’s investment guidelines, will compare
the money manager’s or mutual fund’s performance to appropriate market indices or other benchmarks as agreed upon
with the client, such as the performance of other money managers or mutual funds, and will report on material
changes relating to the money manager (e.g., changes in key personnel, investment style, etc.).

In addition, Arthur Andersen occasionally may be engaged to assist a fiduciary subject to the Employee
Retirement Income Security Act of 1974 ("ERISA") to resolve a conflict of interest and avoid engaging in a prohibited
transaction under ERISA by acting as an independent fiduciary with respect to a transaction or transactions proposed
by the ERISA fiduciary that involve one or more ERISA plans. The subject transactions may involve either a sale

6 Arthur Andersen expects that the number of employee benefit plan clients will be smaller than the number of
personnel financial planning clients. Arthur Andersen also expects that the client directed criteria to be considered
in the case of employee benefit plan clients likely will be more numerous and, hence, the overall process of
identifying funds compatible with such criteria more complex than in the case of personal financial planning clients.
As a result, Arthur Andersen does not expect to make use of a list similar to the Mutual Fund Summary in the case
of employee benefit plan clients. Arthur Andersen, however, may determine in the future to prepare and make use
of such a summary.

7 See supra note 5.
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or exchange of ERISA plan assets8 effected between an ERISA fiduciary (typically a bank, trust company, insurance
company, or the plan sponsor) and one or more ERISA plans, or the sale of real estate assets held by a common or
collective trust fund, insurance company pooled separate account or other collective investment vehicle (a
"Commingled Fund") in which one or more ERISA plans have invested and in respect of which the plan fiduciary also
acts as trustee. In these engagements, Arthur Andersen will assist the trustee to comply with its responsibilities under
ERISA by confirming the appropriateness, reasonableness and/or propriety of: (i) the sale or exchange of plan assets
between the ERISA fiduciary and one or more ERISA plans or (ii) the sale by the trustee of real estate assets held by
a Commingled Fund and the value of the Commingled Fund units proposed by the trustee.9 In this regard, Arthur
Andersen will review the reasonableness of the methodology selected by the trustee for appraising the value of the
assets, review the appraisals or valuations performed by third parties retained by the trustee for that purpose, and,
where appropriate, make adjustments to the values so determined. In the event that the assets involved are real estate
or other nonsecurities assets, Arthur Andersen may, from time to time, perform the appraisal or valuation.
As a plan fiduciary, the trustee of a Commingled Fund occasionally may be responsible for making certain
elections regarding the possible retention or disposition of a participating plan’s interest in the Commingled Fund in
the rare event that one or more participating plans does not itself make the election. However, because of the plan
fiduciary’s role as trustee of the Commingled Fund, the trustee cannot make these elections pursuant to applicable
ERISA regulations. Accordingly, pursuant to express authorization granted by the U.S. Department of Labor, Arthur
Andersen’s obligations as an independent fiduciary under this type of engagement, on such rare occasions, also may
include directing the trustee as to whether to elect to maintain or liquidate an ERISA plan’s interest in the Commingled
Fund when a participating plan does not itself make an election within a prescribed time frame.10 Arthur Andersen
will not recommend investing in specific securities or specific industry sectors and will not have overall investment
management or discretionary control over plan assets.

8 Plan assets involved may consist of guaranteed investment contracts, annuities, and/or real property or other nonsecurities assets. Arthur Andersen also may be engaged to act as an independent fiduciary in an engagement that
does not involve securities at all such as confirming the appropriateness and reasonableness of a sale of real
property held by a Commingled Fund or the appropriateness and reasonableness of compensation or administrative
expenses paid to an ERISA fiduciary by an ERISA plan.
9 Although the real estate assets in a Commingled Fund typically will be held in the form of a fee interest, Arthur
Andersen anticipates that in some instances the real estate may be held in the form of securities (e.g., limited
partnership interests). In any event, the trustee’s valuation of these assets (which will be confirmed by Arthur
Andersen) will be based upon an appraisal of the value of the underlying real property assets.
10 To date Arthur Andersen has been engaged to provide this type of independent fiduciary service in connection with
two ERISA exemption application requests filed by trustees of two different Commingled Funds. Both of these
engagements were performed with the review and approval of the U.S. Department of Labor and Arthur
Andersen’s services were designed to resolve a conflict of interest. In one of these engagements, Arthur Andersen
was engaged by the plan fiduciary to review the reasonableness and appropriateness regarding the sale of specified
real estate assets held by the Commingled Fund. This engagement did not involve any securities related advice.
In the second engagement, in addition to confirming the appropriateness, reasonableness and/or propriety of
individual real property sales during the liquidation of the Commingled Fund, Arthur Andersen has been retained
to (i) review and confirm the trustee’s calculations of interest payable to participating plans and unit values proposed
by the trustee and (ii) to direct the Trustee as to whether to make certain elections to maintain or dispose of the
interests of certain participating ERISA plans in the event that a plan does not itself make an election within a
prescribed time frame. Both of these engagements principally relate to the provision of real estate appraisal,
valuation and general accounting services of the type traditionally rendered by accountants. Moreover, both
engagements resulted from unsolicited referrals to Arthur Andersen. Accordingly, Arthur Andersen entered into
the second engagement in reliance upon the exceptions provided in Sections 202(a)(11)(B) and 203(b)(3) of the
Advisers Act. Arthur Andersen anticipates that it may be asked to enter into a number of independent fiduciary
engagements in the future. As a result, it proposes to have AAFA oversee the performance of these services.
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1.4 Persons Providing Personal Financial Planning And Employee Benefit Plan Consulting Services

Arthur Andersen personnel who will hold themselves out as personal financial planners or who enter
into engagements to provide personal financial planning services and Arthur Andersen personnel who will hold
themselves out as providing investment consulting services of the kind described above to employee benefit plans or
who enter into engagements to provide such employee benefit plan consulting services, will consist of Arthur Andersen
trained professionals, many of whom will be licensed as certified public accountants or as attorneys, or will have
college or post-graduate degrees in business or finance. Such persons, their supervisors responsible for the personal
financial planning and employee benefit consulting engagements, and Advisory Board members will be deemed to be
"advisory affiliates" and "persons associated with an investment adviser" for purposes of the Form ADV and the
Advisers Act.11

In this regard, Arthur Andersen personnel who do not hold themselves out as providing and are not engaged
to provide personal financial planning or employee benefit plan consulting services as described herein but who may,
from time to time, provide investment advice (including investment advice of a type described herein) solely as an
incident to tax or other accounting services and without special compensation for that advice will rely upon the
accountant’s exception provided in Section 202(a)(11)(B) of the Advisers Act.

1.5

Custody Of Client Funds And Securities/Discretionary Accounts

Arthur Andersen will not take custody or possession of clients’ funds or securities and will not
exercise discretionary authority over the investments of client accounts. In instances where clients seek specific advice
on securities investments, Arthur Andersen will provide the client with the names of other investment advisers or
broker-dealers that meet certain predetermined criteria from which the client may choose. Arthur Andersen will not
receive any fees or other economic benefit from such investment advisers or brokers-dealers in connection with
providing the names of such persons to clients. Arthur Andersen may provide audit or other accounting services to
such persons. Whether Arthur Andersen provides audit or other accounting services to investment advisers or broker
dealers will not be a factor in determining whether to put forward the name of an investment adviser or broker-dealer
to a personal financial planning or employee benefit planning client.12
1.6 Fees

The fee for any investment advisory component of financial planning or employee benefit plan
consulting services provided to a client will be separately stated. Fees will be billed as they are incurred or upon
completion of the engagement. In no event will Arthur Andersen charge performance fees based upon the capital
appreciation of a client’s assets; nor will it receive any commissions contingent upon effecting the purchase or sale
of a security in providing personal financial planning or employee benefit plan consulting services.
1.7 Books And Records

Arthur Andersen will make and keep all books and records as required pursuant to Rule 204-2 of the
Advisers Act in connection with personal financial planning or employee benefit plan consulting engagements as
described herein. In particular, AAFA partnership documents, AAFA operational and expense records, copies of all
compliance policies and procedures developed by the Advisory Board, and copies of all education and training
materials will be maintained, and made available to the SEC Staff, at AAFA’s headquarters (initially, in Chicago,
Illinois). All other books and records required by the Advisers Act with respect to personal financial planning or
employee benefit plan consulting engagements will be maintained at each office of Arthur Andersen at which the
personal financial planning or employee benefit plan consulting service is provided, and will be made available to the

11 See supra [infra] note 24 [4].

12 See supra note 5.
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SEC Staff at such Arthur Andersen office. In addition, Arthur Andersen will make available a copy of such of these
records as the Staff might request with respect to personal financial planning or employee benefit plan consulting
engagements at AAFA’s headquarters within a reasonable time after receipt of such a request.
2.

DISCUSSION

Traditionally, the SEC Staff has been concerned that a parent company may engage in the investment
advisory business by operating a controlled entity to avoid registration under the Advisers Act. In the Staff’s view,
such a situation may give rise to abuses, including, among other things, the possibility that the affiliate might be an
undercapitalized shell organized to limit the parent’s liability or that the affiliate might be used to shield the activities
of the parent and its employees from regulatory scrutiny under the Advisers Act.13

In 1987, PW requested, and received, assurance from the SEC Staff that they would not recommend
enforcement action to the Commission under the Advisers Act if PW established a registered investment adviser to
oversee the rendering of investment advice by PW personnel in connection with PW’s personal financial planning
services, without PW registering under the Advisers Act.14 In determining not to recommend enforcement action,
the Staff noted a number of factors that were particularly relevant to its conclusion and found that the proposed
arrangement addressed the concerns it traditionally had perceived with respect to the registration of a controlled
affiliate. Those factors were that:
•

PW would own a general partnership interest in PWIA;

•

The investment advisory and personal financial planning services provided would be substantially similar
in nature to traditional accounting services, and neither PW nor PWIA would recommend investments in
specific securities or specific industry sectors;

•

Neither PW nor PWIA would have custody or possession of clients’ funds or securities;

•

Copies of all written financial plans, personal financial planning time records and billing statements, and
other engagement letters or communications relating to personal financial planning clients would be
maintained at PWIA headquarters and would be available for inspection by the Commission Staff;

•

Amounts billed for financial planning services would be separately stated; and

•

For purposes of Form ADV and the Advisers Act, PW personnel providing personal financial planning
services or overseeing these services would be deemed to be "advisory affiliates" and "persons associated
with an investment adviser."15

As discussed in greater detail below, the proposed structure and operation of AAFA is substantially identical
to the structure and operation of PWIA, and, as was the case in PWIA, addresses the concerns traditionally articulated

13 See, e.g., Price Waterhouse, SEC No-Action Letter (Oct. 1, 1987) (LEXIS, Fedsec Library, Noact File).

14 Id.
15 Id.
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by the Staff with respect to the registration of a controlled affiliate. Although some differences exist between the
proposed operation of AAFA and the operation of PWIA, these differences are not material, and should not raise any
new regulatory concerns under the Act.16
2.1

Ownership Of A Partnership Interest

One concern articulated by the Staff with respect to the registration of a controlled affiliate is that
the affiliate might be an undercapitalized shell, organized by the parent to limit the parent’s liability. The proposed
arrangement, however, would not insulate Arthur Andersen from liability. As proposed, AAFA will be organized
as a general partnership with Arthur Andersen as one of the general partners. As a general partner of AAFA, Arthur
Andersen will have general partner liability for the acts of AAFA, and thus will be responsible for any investment
advice provided by Arthur Andersen’s personal financial planning or employee benefit plan consulting practices.

2.2

Services Substantially Similar To Traditional Accounting Services/No Specific Investment
Advice

In its no-action request, PW advised the Staff that it proposed to provide advice with respect to asset
allocation, portfolio diversification, risk hedging and other general economic topics under the supervision of PWIA
in connection with PW’s personal financial planning services. Neither PW nor PWIA would recommend investments
in specific securities or specific industry sectors. In cases where clients sought more specific advice on investments,
PW would recommend an investment adviser or a securities brokerage firm. Finally, PWIA’s Form ADV indicated
that PW, if a client desired, would provide its client with a list of mutual funds that match the client’s profile and
assist the client in selecting several mutual funds in each category for further consideration.17 The Staff found that
these services, at least those specifically identified in the no-action request, were substantially similar in nature to
traditional accounting services.
Like PW, Arthur Andersen’s personal financial planning and employee benefit plan consulting practices will
provide advice that would encompass such matters as asset allocation, portfolio diversification, the hedging of portfolio
risk, defining investment objectives, and other topics concerning personal financial and employee benefit planning
under the supervision of AAFA. Neither Arthur Andersen, nor AAFA, will recommend investing in specific
securities or specific industry sectors. In connection with a client’s asset allocation plan, Arthur Andersen will, if
the client desires, identify categories of mutual funds that satisfy the client’s investment objectives, risk tolerances,
and other client criteria, and provide the client with the names of various mutual funds in each category that satisfy
certain predetermined criteria from which the client may choose. In the event that a client desired to create a portfolio
consisting not of mutual funds but of specific securities, Arthur Andersen, like PW, will provide the client with the
names of money managers or broker-dealers that meet certain predetermined criteria from which the client may
choose.

16 We should note that the Staff, at least with respect to a foreign parent, has indicated that it would not require the
registration of the parent if: (i) the affiliate was organized as a separate legal entity, (ii) the affiliate is staffed with
personnel capable of providing investment advice, (iii) personnel providing investment advice and their supervisors
are "associated persons" of the affiliate and subject to its supervision, and (iv) the Commission is given access to
the books and records of the affiliate and its personnel. Division of Investment Management, Securities and
Exchange Commission, Protecting Investors: A Half Century of Investment Company Regulation 233-234 (May
1992). Although the Staff has not indicated that it is prepared to apply such conditions to domestic entities, and,
accordingly, we have not specifically discussed the application of such conditions to Arthur Andersen’s proposal,
we believe that Arthur Andersen’s proposal would satisfy these conditions.
17 PWIA Form ADV, schedule F, Item 3 (Sept. 30, 1987); PWIA Form ADV, Schedule F, Item 3 (Aug. 31, 1992)
(Amendment).
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Arthur Andersen will provide these same types of services not only to individuals, but also to employee benefit
plans. As described earlier, Arthur Andersen will develop an appropriate asset allocation matrix to show the plan
sponsor the risk and return characteristics of various asset allocation models. Arthur Andersen also will draft an
investment policy statement for review by, and approval of, the client, and will assist the plan fiduciary in the
selection of appropriate investment managers and mutual funds for the plan. Although it appears that PW provided
the above services only to individuals or groups, and not employee benefit plans, the Staff’s characterization of these
same services as substantially similar to traditional accounting services in the PW no-action letter should not change
simply because Arthur Andersen also will provide these services to employee benefit plans. Whether a service is
similar to traditional accounting services properly depends upon the nature of the services, and not the person or
persons to whom they are provided.
In addition to the services that PW described in its no-action letter, Arthur Andersen, in its newsletter or similar
document, may, from time to time, discuss asset allocation, portfolio diversification, investment objectives and other
topics concerning personal financial planning. The newsletter would not include any recommendation with respect
to investing in specific securities or industry sectors. Although not mentioned in the PW no-action request, or PWIA’s
registration materials, we believe that a newsletter should not raise any new regulatory concerns. The provision of
generic investment advice was contemplated in PW’s no-action request and was found by the Staff to be substantially
similar to traditional accounting services. The fact that Arthur Andersen may include the same substantive information
in a slightly different format {i.e., in a newsletter rather than orally or in a report to a client) should not change that
conclusion or the Staff’s response.

If a client desires, Arthur Andersen also will review, on a periodic basis, a client’s asset allocation plan and
will compare the performance of the client’s portfolio to benchmarks agreed upon with the client {e.g., the
performance of other funds in the same category, appropriate market indices, etc.). Although not mentioned in PW’s
no-action request, neither of these proposed services should raise any new regulatory concerns. Since providing a
client with asset allocation advice was viewed by the Staff as being substantially similar to traditional accounting
services and a permissible activity under the proposed structure, periodically revisiting that advice should not present
any additional regulatory concerns.18 Similarly, comparing a client’s or pension plan’s portfolio with agreed upon
benchmarks also should not raise any new regulatory concerns or alter the Staff’s response. Such a comparison will
not involve an evaluation of a specific stock, but rather will be limited to presenting to a client a comparison with
other mutual funds based on published ranking data and/or appropriate market indices, or, in a case where the client
has chosen a money manager to implement the asset allocation plan, a comparison with the performance of other
money managers and/or appropriate market indices. Such a comparison does not involve a recommendation with
respect to a specific security or specific industry sector. Indeed, we believe that such a report involving the
compilation of objective data is the type of role expected of accountants.
As discussed above, Arthur Andersen, on occasion, also may be engaged to act as an independent fiduciary on
behalf of an ERISA fiduciary with respect to transactions involving the fiduciary and ERISA plan assets. Although
not mentioned in PW’s no-action request, the services to be provided by Arthur Andersen as an independent fiduciary,
like the other services described above, are substantially similar to traditional accounting services. In each case, the
purpose of the engagement will be the resolution of a specific conflict of interest pursuant to ERISA, and not the
retention of an investment adviser for the purpose of rendering investment advice or exercising investment discretion
over plan assets other than as needed to resolve the conflict. Each engagement will be limited to a specific transaction
or series of transactions, the terms of which will be proposed not by Arthur Andersen but by the plan’s or
Commingled Fund’s trustee. As an independent fiduciary, Arthur Andersen will be responsible for confirming the
appropriateness, reasonableness and/or propriety of a sale or exchange of plan assets between an ERISA fiduciary and

18 In this regard, we should note that an amendment to PWIA’s Form ADV indicates that while PWIA’s engagements
generally do not provide for additional reviews of plans or reports prepared for clients after they have been
prepared, such reviews will be performed if the engagement provides for them. PWIA Form ADV, Schedule F,
Items 11.A., 11.B. (Aug. 31, 1992).
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an ERISA plan, or the sale by the trustee of real estate assets held by a Commingled Fund and/or the unit values
proposed by the trustee. In this regard, the services to be provided by Arthur Andersen will consist principally of
review, appraisal, valuation and accounting services of the type traditionally provided by accountants. Arthur
Andersen will review the methodology determined by the trustee for estimating the values of the underlying assets,
review the appraisals performed by third parties retained by the trustee for that purpose, and, where appropriate, make
adjustments to the values so determined. Unit values will be determined by dividing the value so arrived at by the
number of units. In performing these responsibilities, Arthur Andersen will not recommend investing in specific
securities or specific industry sectors and will not have broad-based investment management or overall discretionary
control over ERISA plan assets.

Arthur Andersen, on rare occasions, also may be asked to assume the role of the conflicted plan fiduciary (e.g.,
the trustee) and elect from options determined by the trustee, and authorized by the Department of Labor, pursuant
to which a plan participant in a Commingled Fund may either retain or liquidate its interest in the fund in the event
that a plan participant does not make an election within a prescribed time. In the PW no-action letter19, the Staff found
it important that PW would not recommend investments in "specific securities or specific industry sectors." In our
view, Arthur Andersen’s role in electing among options determined by the trustee differs materially from
recommending that a plan participant invest in a specific security or specific industry sector. A participating plan’s
investment in a Commingled Fund will predate Arthur Andersen’s engagement by the trustee. Moreover, the purpose
of Arthur Andersen’s engagement will be to resolve a specific conflict of interest that arises by reason of the trustee’s
dual role as trustee of the Commingled Fund and as a plan fiduciary. Arthur Andersen will not exercise broad-based
management authority or control over plan assets, nor will it have open-ended fiduciary responsibility. In each case,
the terms of the alternatives from which plan participants may elect will be determined not by Arthur Andersen but
by the trustee and will be authorized by the U.S. Department of Labor pursuant to the terms of an exemption granted
by the Department. Alternative elections are limited to whether a participating Plan will redeem its units and on what
payment terms. Equally important, the potential for abuse that the Staff apparently is concerned about when specific
securities or specific industry sectors are recommended—namely scalping—does not exist in the independent fiduciary
context. First, information with respect to elections made by Arthur Andersen acting as an independent fiduciary will
not be disclosed to Arthur Andersen personnel in general or other clients, but will be kept confidential by the Arthur
Andersen personnel involved in the engagement. More importantly, interests in the Commingled Fund are not freely
tradable, and, as a practical matter could not be acquired by Arthur Andersen personnel. Accordingly, there is no
possibility of scalping in this context.
Although neither Arthur Andersen, nor AAFA, will recommend investing in specific securities or specific
industry sectors, Arthur Andersen may make a recommendation regarding the purchase or sale of a specific security
in providing tax, compensation and benefits, or estate planning services in connection with its personal financial
planning practice. For example, Arthur Andersen may recommend that a client sell, or donate to charity, a specific
stock for tax planning reasons. Although such advice was not mentioned in the PW no-action request or PWIA’s
registration materials, it should not raise any new regulatory concerns.
The above type of advice is driven by tax, compensation and benefits, estate planning or other considerations
peculiar to a client’s particular tax or financial circumstances and does not reflect a view as to the intrinsic merits of
the specific security as an investment. Thus, such advice cannot, and should not, be construed to be a
recommendation to invest in a specific security. Further, such recommendations are, in fact, part and parcel of
traditional accounting services generally rendered by certified public accountants.

Moreover, this type of recommendation does not present the potential for "scalping" by the parent company or
its employees about which the Staff, in other contexts, has expressed concern.20 As noted, the advice offered does
not reflect a view as to the intrinsic investment merits of the security, but rather is limited to the unique tax or other

19 Price Waterhouse, SEC No-Action Letter (Oct. 1, 1987) (LEXIS, Fedsec Library, Noact File).

20 Price Waterhouse, SEC No-Action Letter (Oct. 1, 1987) (LEXIS, Fedsec Library, Noact File).
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circumstances of a particular client, and thus does not provide a likely basis for trading decisions by other individuals.
Moreover, such recommendation is communicated solely to the client for whom it is applicable and is not
communicated to a broad client base. Accordingly, this type of advice does not present the same regulatory concerns
found in the case of buy/sell recommendations issued by the traditional investment adviser.
2.3

Clients’ Funds and Securities

One of the facts that the Staff found to be of importance in granting PW’s no-action request was that
neither PW, nor PWIA, would have custody or possession of clients’ funds or securities. As in the case of PW and
PWIA, neither Arthur Andersen, nor AAFA, will have custody of clients’ funds or securities.

2.4 Inspection of Books and Records
One of the concerns articulated by the Staff regarding the registration of a controlled affiliate has been
that regulation of an affiliated entity may be used to shield the activities of the parent from regulatory oversight.21
One factor cited by the Staff in granting PW’s no-action request was that PW would maintain copies of all written
financial plans, personal financial planning time records and billing statements, and other engagement letters or
communications relating to personal financial planning clients at PWIA headquarters and that such records would be
available for inspection by the Commission Staff.

Arthur Andersen also will make and keep the books and records required by the Advisers Act and will make
such records readily available for inspection by the Staff. In particular, copies of AAFA’s partnership documents,
AAFA operational and expense records, policies and procedures developed by the Advisory Board and education and
training materials will be maintained and will be available for inspection at AAFA’s headquarters. Other books and
records required by the Advisers Act with respect to personal financial planning or employee benefit plan consulting
engagements will be maintained, and made available to the Staff, at each Arthur Andersen office out of which such
services will be provided. In addition, Arthur Andersen will make a copy of such records as the SEC Staff might
request with respect to personal financial planning or employee benefit plan consulting engagements available to the
Staff at AAFA’s headquarters within a reasonable time after receipt of such a request from the Staff.22

2.5 Billing
One of the factors cited by the Staff in granting PW’s no-action request was that amounts billed for
financial planning services would be separately stated. Arthur Andersen will state separately the amount billed for
any investment advisory component of the personal financial planning or employee benefit plan consulting services
provided to the client.

2.6 Disclosure Regarding Arthur Andersen Personnel
Another concern voiced by the Staff in connection with the registration of a controlled entity is that
registration of the affiliate might not provide sufficient disclosure with respect to the parent or its personnel.23 In
granting PW’s request for assurances that the Staff would not recommend enforcement action if PW did not register,
the Staff noted that for purposes of the Form ADV and the Advisers Act, PW personnel providing personal financial
planning service or overseeing those services would be deemed to be "advisory affiliates" and "persons associated with
an investment adviser." As in the case of PW, Arthur Andersen personnel who will hold themselves out as personal
financial planners or who enter into engagements to provide investment advice in connection with personal financial

21 Price Waterhouse,

SEC No-ActionLetter (Oct. 1, 1987) (LEXIS, Fedsec Library, Noact File).

22 Price Waterhouse,

SEC No-ActionLetter (Oct. 1, 1987) (LEXIS, Fedsec Library, Noact File).

23 Price Waterhouse,

SEC No-ActionLetter (Oct. 1, 1987) (LEXIS, Fedsec Library, Noact File).
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planning services, and Arthur Andersen personnel who will hold themselves out as providing investment advice of
the type described above to benefit plans or who enter into engagements to provide such advice in connection with
employee benefit plan consulting services, their supervisors responsible for the engagements and AAFA’s Advisory
Board members will be deemed to be "advisory affiliates" and "persons associated with an investment adviser" for
purposes of the Form ADV and the Advisers Act.24

In this regard, Arthur Andersen personnel who do not hold themselves out as providing and are not engaged
to provide personal financial planning or employee benefit plan consulting services but who may, from time to time,
provide investment advice (including investment advice of a type described herein) solely as incident to tax or other
accounting services and without special compensation for that advice will rely upon the accountant’s exception
provided for in Section 202(a)(11)(B) of the Advisers Act.

3.

CONCLUSION

As discussed above, the proposed structure and operation of AAFA comports with the structure and
operation of PWIA in all material respects, and, as was the case in PWIA, addresses the concerns previously
articulated by the Staff with respect to the registration of an affiliate without registration of the parent. Accordingly,
we respectfully request that the Staff confirm that they will not recommend any enforcement action to the Commission
under the Advisers Act if Arthur Andersen establishes a registered investment adviser, AAFA, to conduct operations
as described herein, without Arthur Andersen registering under the Advisers Act.

*

*

*

Please call the undersigned at (212) 820-8109 or Mark Dorsey at (202) 639-7173 to discuss this after you have
had an opportunity to review it.
Sincerely.

Rachel L. Arfa

cc: David P. Shelow, Esquire
Arthur Andersen & Co.

24 In this regard, all Arthur Andersen personnel who determine the names to be included in the Mutual Fund Summary
or the Money Manager Summary, or who determine the names of the mutual funds or managers to be provided
to employee benefit plan clients will be persons from the personal financial planning and employee benefit plan
consulting groups. Accordingly, such persons will be deemed to be "advisory affiliates" and "persons associated
with an investment adviser" for purposes of the Form ADV and the Advisers Act.
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Response of the Office of Chief Counsel
Division of Investment Management

In your letter dated June 20, 1994 you request our assurance that we would not recommend any enforcement
action to the Commission under the Investment Advisers Act of 1940 ("Advisers Act") if Arthur Andersen & Co.
("Arthur Andersen") establishes Arthur Andersen Financial Advisers ("AAFA"), a registered investment advisory
affiliate, to oversee the rendering of investment advice by Arthur Andersen, without registering Arthur Andersen
under the Advisers Act, in the manner described below.
AAFA will supervise the rendering of investment advice by partners and professional employees in connection
with Arthur Andersen’s personal financial planning and employee benefit plan consulting services. AAFA will be
organized as a general partnership. Its general partners will be Arthur Andersen, itself an Illinois general partnership,
and Arthur Andersen & Co., a Delaware corporation, wholly owned by Arthur Andersen. AAFA will be governed
by an advisory board of seven or more members, all of whom will be Arthur Andersen partners, principals, and
managers. The Advisory Board will establish, and supervise compliance with, policies regarding the scope and
content of any investment advice rendered by Arthur Andersen personnel in the course of providing personal financial
planning or employee benefit plan consulting services to Arthur Andersen clients.
Arthur Andersen will provide, subject to AAFA’s supervision, investment consulting services to clients, including
employee benefit plans, relating to asset allocation, portfolio diversification, managing portfolio risk, and general
economic and financial topics. Arthur Andersen will, if a client desires, identify categories of mutual funds that
satisfy the client’s investment objectives and other criteria, and provide the client with a list of two or more mutual
funds in each category from which the client may choose. If a client desires more specific investment advice, Arthur
Andersen will provide the client with a list of two or more investment advisers or broker-dealers that meet certain
predetermined criteria from which the client may choose. Arthur Andersen will not receive any fees or other
economic benefit from the mutual funds, investment advisers, or broker-dealers that it recommends, although it may
provide audit or other accounting services to these entities.1 It will also review a client’s asset allocation plan on a
periodic basis and compare the portfolio’s performance against certain benchmarks. In addition, Arthur Andersen
will publish a newsletter concerning financial planning. No recommendations would be made with respect to investing
in specific industry sectors or securities, other than to provide a list of mutual funds. Arthur Andersen, however, may
recommend the purchase or sale of a specific security in connection with providing tax or estate planning services.
You state that these recommendations are driven by tax or estate planning considerations, and do not reflect a view
as to the intrinsic merits of a specific security for investment purposes. You further represent that these
recommendations are a part of the traditional accounting services generally rendered by certified public accountants
and are consistent with the exception to the definition of investment adviser in Section 202(a)(11)(B) of the Advisers
Act.12

Arthur Andersen also may assist a fiduciary subject to the Employee Retirement Income Security Act of 1974
("ERISA") by acting as an independent fiduciary. It may confirm the appropriateness, reasonableness, and/or
propriety of: (1) the sale or exchange of plan assets, which may be securities, between an ERISA fiduciary and one
or more ERISA plans; and (2) the sale by the trustee of real estate assets, which may include securities, held by a
collective trust fund, insurance company separate account or other collective vehicle (collectively, "Commingled
Funds"), and the value of the Commingled Fund units proposed by the trustee. These services will consist principally

1 Arthur Andersen will disclose to clients in its written disclosure statement required under Rule 204-3 of the
Advisers Act that: (1) Arthur Andersen may provide audit or other accounting services to the investment advisers,
broker-dealers, or mutual funds it recommends; and (2) whether Arthur Andersen provides audit or other
accounting services to these entities will not be a factor in determining whether to recommend an investment
adviser, broker-dealer, or mutual fund.
2 Telephone conversation between Rachel Arfa, Counsel to Arthur Andersen, and Heidi Stam, Assistant Chief
Counsel, Division of Investment Management, July 5, 1994.
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of review, appraisal, valuation, and accounting services of the type traditionally provided by accountants. Arthur
Andersen may also be retained to direct the trustee whether to elect to maintain or liquidate an ERISA plan’s interest
in a Commingled Fund, when a participating plan does not itself make an election within a prescribed time frame.

Arthur Andersen will make and keep all books and records required under the Advisers Act. AAFA partnership
documents, operational and expense records, Advisory Board policies and procedures, and education and training
materials will be maintained and available for inspection at AAFA’s headquarters. Other books and records required
by the Advisers Act with respect to Arthur Andersen’s investment advisory business (i.e., its financial planning and
employee benefit consulting services) will be maintained and made available to the staff at each Arthur Andersen
office out of which these services are provided. Further, Arthur Andersen will make a copy of these records available
to the staff at AAFA headquarters within a reasonable time after receipt of such a request from the staff.
On the basis of the facts and representations in your letter, we would not recommend enforcement action to the
Commission if, without registration under the Advisers Act, Arthur Andersen establishes and registers AAFA. Our
position is based particularly on your representations that: (1) Arthur Andersen will own a general partnership interest
in AAFA; (2) except as previously noted with respect to tax and estate planning services that are consistent with
Section 202(a)(11)(B) of the Advisers Act, neither Arthur Andersen nor AAFA will recommend investments in
specific securities or specific industry sectors (other than to provide a list of mutual funds or investment advisers);
(3) the investment advisory and personal financial planning services provided will be substantially similar in nature
to traditional accounting services; (4) neither Arthur Andersen nor AAFA will have custody or possession of clients’
funds or securities; (5) Arthur Andersen personnel who provide investment advice in connection with personal
financial planning or employee benefit consulting services or hold themselves out as providing these services will be
deemed to be "advisory affiliates" and "persons associated with an investment adviser" for purposes of Form ADV
and the Advisers Act;3 (6) amounts billed for financial planning services will be separately stated; and (7) Arthur
Andersen will make and keep all books and records required under the Advisers Act and will make the records readily
available for inspection by the staff, as described above. This response only expresses the Division’s position on
enforcement action, and does not express any legal conclusions on the questions presented.

Jana M. Cayne
Attorney

3 Those persons who exclusively provide investment advice in reliance on Section 202(a)(l 1)(B) of the Advisers Act
would not be considered associated persons of AAFA.
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Exhibit 9
STATE REGULATORY INFORMATION

STATE REGULATION OF FINANCIAL PLANNERS
AND INVESTMENT ADVISERS
No Regulation

Colorado
Iowa
Wyoming

AICPA
State Legislation Department
April 1995

Regulation Similar
to Federal Law

Alaska
Arkansas
Arizona
California
Connecticut
Delaware
Florida
Hawaii
Illinois
Indiana
Kansas
Kentucky
Louisiana
Maine
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
Tennessee
Texas
Utah
Vermont
West Virginia
Wisconsin

Regulation Beyond
Federal Law

Alabama
District of Columbia
Georgia
Idaho
Maryland
Montana
North Carolina
South Dakota
Virginia
Washington
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STATE RULES ON COMMISSIONS AND CONTINGENT FEES

PROHIBIT

PERMIT
Approaches

STATE

*
AICPA/FTC

Alabama

IndependenceB

Statute

X

X

Alaska

Arizona

Regulation

X

Arkansas

X

California1

X
X

Colorado

X

Connecticut
Delaware

X

D.C.

X
X

Florida

X

Georgia
Guam

X
X

Hawaii
X

Idaho

Illinois

X

Indiana

X
X

Iowa1

Kansas

X

Kentucky2

X

Louisiana

X

Maine

X

Maryland3

X

Massachusetts

X

Michigan

X

Minnesota

X

Mississippi

X

Missouri2

X

Montana

X

AICPA/FTC Approach Prohibits commissions/contingent fees for attest services. For non-attest engagements,
commissions are allowed with disclosure requirements.
Independence Approach Commissions/contingent fees prohibited for attest services as part of the
independence rule. Allows commissions/contingent fees in non-attest engagements.
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AICPA/FTCA

IndependenceB

Statute

Nebraska

Regulation
X

Nevada4

X

New Hampshire

X

New Jersey

X

New Mexico

X

New York

X

North Carolina

X

North Dakota

X

Ohio

X

Oklahoma

X

Oregon1

X

Pennsylvania

X

Puerto Rico

X
X

Rhode Island

X

South Carolina

X

South Dakota

X

Tennessee

Texas

X

Utah8

X
X

Vermont
Virginia

X

Virgin Islands

X

Washington

X

West Virginia

X

Wisconsin

X

Wyoming

TOTALS

Commissions
Commissions
Commissions
Commissions
Commissions

X
13

4

11

26

prohibited by statute, contingent fees by regulation.
prohibited by regulation, contingent fees permitted.
permitted with no restrictions by regulation. Contingent fees prohibited by regulation.
prohibited by statute, contingent fees permitted.
permitted by statute, contingent fees prohibited by regulation.

AICPA
State Legislation Department
April 1995
Information compiled from CCH Accountancy Reporter
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STATE REGISTERED INVESTMENT ADVISOR LISTING
AND EXAM INFORMATION
STATE
(ABBREV)

ADDRESS

PHONE
(TIMEZONE)

EXAM/DESIGNATION

Alabama
AL

Director
AL Securities Commission
770 Washington Ave., Ste. 570
Montgomery, AL 36130

(205) 242-2984
CST

(S63 or S65) and (S1, S2, S7, CFP or
CFA)

Alaska
AK

Div. of Banking, Securities & Corp.
AK Dept. of Commerce & Econ.
Dev.
P.O. Box D
Juneau, AK 99811-0800

(907) 465-2521
AK(PST<1)

S63 and S65

Arizona
AZ

Securities Division
AZ Corporation Commission
1200 Washington Street, Suite 201
Phoenix, AZ 85007

(602) 542-4242
MST

After 1-1-96, S65 and (S7, S2, CFP,
CIC, CFA, ChFC, or PFS)

Arkansas
AR

Commissioner
AR Securities Department
201 E. Markham, 3rd Floor
Little Rock, AR 72201

(501) 324-9260
CST

S65 (80%) and (S2, S7 or CFA)

California
CA

Commissioner
CA Department of Corporations
1115 11th Street
Sacramento, CA 95814-5791

(910)322-4191

S7 or S2

Colorado
CO

No registration required at this time

(303) 894-2320
MST

—

Connecticut
CT

Securities and Business Invest. Div.
CT Department of Banking
44 Capitol Avenue
Hartford, CT 06106

(203) 566-4560
EST

S65 or CFA

Delaware
DE

Division of Securities
DE Department of Justice
820 N. French Street, 8th Floor
Wilmington, DE 19801

(302) 577-2515
EST

S63 or S65

District of
Columbia
DC

Securities Division
DC Public Services Commission
450 5th Street, N.W., Suite 821
Washington, DC 20001

(202) 626-5105
EST

S65

(Continued)
This is a summary of qualifying exam information only. Other criteria may apply for registration (paperwork, fees, net
capital, etc.). Waivers of examinations may be available in limited circumstances. The information contained herein is
believed to be current as of January 1995, however no representation is made that the information is accurate. Instructions
for registration may be obtained by calling the states. Registration assistance is available through The Consortium.
* Prepared by and used with the permission of the Consortium, Camarillo, CA 93011-2682.
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STATE
(ABBREV)

ADDRESS

PHONE
(TIME ZONE)

EXAM/DESIGNATION

Florida
FL

Div. Sec. and Investment Protection
FL Comptroller Dept. of Banking/Fin.
The Capital, Dept. Banking/Finance
Tallahassee, FL 32399-0350

(904) 488-9805
EST

Principal: S24, S26, S2 (80%), CFA
or CIC
Rep.:
S2, S7, S6, S22, S27, S53,
S39 or S28

Georgia
GA

Business Services and Regulations
GA Secretary of State
2 MKL, Jr. Dr., Ste. 306 West Twr.
Atlanta, GA 30334

(404) 656-2894
EST

One designated person S65 and (CFA,
ChFC, CFP, S7, 2, 6, 22, PFS,
Registry, or other) or waiver

Hawaii
HI

Business Regulatory Division IA
HI Dept. of Comm. and Cons. Affairs
1010 Richards Street, P.O. Box 40
Honolulu, HI 96810

(808) 586-2722
HI (PST<3)

S65 or S7 or CIC or CFA

Idaho
ID

Securities Bureau
ID Department of Finance
700 W. State Street, 2nd Floor
Boise, ID 83720

(208) 354-3684

Principal: S65 (with 85%)—may grant
waiver of passing score
Rep.:
S65

Illinois
IL

Securities Department
IL Secretary of State
900 S. Spring Street
Springfield, IL 62704

(217)785-4929
CST

S65 and (S7, S2, CFA, CIC, ChFC or
CFP)

Indiana
IN

Securities Division
IN Secretary of State
302 W. Washington St., Rm. E-111
Indianapolis, IN 46204

(317) 232-6681
EST

S65 or (S7 and S63)

Iowa
IA

No registration required at this time

(515) 281-444
CST

—

Kansas
KS

Securities Commissioner
KS Office of Securities Commission
618 S. Kansas Avenue, 2nd Floor
Topeka, KS 66603-3804

(913) 296-3307
CST

S63 or written request for waiver of
exam

Kentucky
KY

Division of Securities
KY Department of Find. Institutions
911 Leawood Drive
Frankfort, KY 40601

(502) 564-2180
CST

NONE (agents are not registered)

Louisiana
LA

Deputy Securities Commissioner
LA Securities Commission
1100 Poydras Street, #225
New Orleans, LA 70112

(504) 568-5515
CST

NONE

Maine
ME

Bureau of Banking, Sec. Division
ME Dept. of Professional/Fin. Reg.
State House Station, #121-0121
Augusta, ME 04333

(207) 582-8760
EST

(S65 or S63) and (S7 or S2)
If S6 prior to 7-1-93 will waive S7 or
S2

© AICPA, Inc. 7/95
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STATE
(ABBREV)

ADDRESS

PHONE
(TIME ZONE)

EXAM/DESIGNATION

Maryland
MD

Division of Securities
MD Office of Attorney General
200 St. Paul Place, 20th Floor
Baltimore, MD 21202-2020

(301) 576-6360
EST

S65, CFP, ChFC, PFS, CFA or CIC

Massachusetts
MA

Securities Division
MA Secretary of Commonwealth
One Ashburton Pl., 17th Floor
Boston, MA 02108

(617) 727-3548
EST

(CFP or CFA) or (S65 and S7 or S2)
with temporary waiver of S7 or S2

Michigan
MI

Corp. & Securities Bureau
MI Department of Commerce
P.O. Box 30222
Lansing, MI 48909

(517) 334-6215
EST

NONE

Minnesota
MN

Registration & Securities Licensing
MN Department of Commerce
133 East Seventh Street
St. Paul, MN 55101

(612) 296-2283
CST

Principal: S63 or S65 and supervisor
experience in 3 of last 5
years
Rep.:
No requirement

Mississippi
MS

Securities Division
MS Secretary of State
202 N. Congress Street, Suite 601
Jackson, MS 39201

(601)359-6363
CST

NONE

Missouri
MO

Securities Division
MO Secretary of State
P.O. Box 1276
Jefferson City, MO 65102

(314)751-2302
CST

Principal: (S63 and S2 with 80%) or
[S63 and S24, S26 or (S7
with 80%)] or (S65 with
80%)
Rep.:
S65 or [S63 and (S7, S6 or
S2)]

Montana
MT

Securities Department
MT Office of the State Auditor
P.O. Box 4009
Helena, MT 59604

(800) 332-6148
MST

S65 or (S63 if IA representative
maintains a Montana registration as a
securities salesman)

Nebraska
NE

Bureau of Securities
NE Dept. of Banking & Finance
P.O. Box 95006
Lincoln, NE 68509-5006

(402) 471-3445
CST

S65 or CFA

Nevada
NV

Securities Division
NV Secretary of State
1771 E. Flamingo, Suite 212-B
Las Vegas, NV 89158

(702) 486-6440
PST

S65

New Hampshire
NH

Bureau of Securities Regulation
NH Department of State
State House, Room #204
Concord, NH 03301-4989

(603) 271-3246
EST

S63 or S65

New Jersey
NJ

Bureau of Securities
NJ Dept. of Law & Public Safety
153 Halsey Street, 6th Floor
Newark, NJ 07102

(201) 504-3600
EST

S2, S6, S7, or S24

(Continued)
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STATE
(ABBREV)

ADDRESS

PHONE
(TIMEZONE)

EXAM/DESIGNATION

New Mexico
NM

Securities Division
NM Regulation & Licensing Dept.
P.O. Box 25101
Santa Fe, NM 87504

(505) 827-7140
MST

Principal: [S63 or (S65 w/request for
S63 waiver)]and [S24 or
(CFA, CFP, ChFC, PFS, or
CIC w/request for S24
waiver)]
Rep.:
(S63 or S65) and (S2, S7,
CFP, ChFC, PFS, CFA, or
CIC w/request for S7
waiver)

New York
NY

Bur. of Inv. Prot. & Securities—IA
NY Department of Law
120 Broadway, 23rd Floor
New York, NY 10271

(212) 341-2233
EST

NONE

North Carolina
NC

Securities Division
NC Secretary of State
300 North Salisbury Street, #100
Raleigh, NC 27611

(919)733-3924
EST

S65

North Dakota
ND

Securities Commissioner
ND Secretary of State
State Capitol
Bismarck, ND 58505

(701) 224-2905
CST

Supervisor: (S65 or S63 with 80%) and
S24
Rep.:
(S65 or S63) and S24

Ohio
OH

No registration required at this time

(614) 466-3440
EST

—

Oklahoma
OK

Administrator
OK Department of Securities
621 N. Robinson, Suite 400
Oklahoma City, OK 73102

(405) 235-0230
CST

(S6, S1, S2, S7, S62, or S24) and S65

Oregon
OR

Securities Section
OR Dept. of Insurance & Finance
21 Labor & Industries Building
Salem, OR 97310

(503) 378-4387
PST

(S7, S6, or S2 or CFA) and (S63 or
S65)

Pennsylvania
PA

Div. of Licensing & Compliance
PA Securities Commission
1010 N. 7th Street, 2nd Floor
Harrisburg, PA 17102-1410

(717) 787-5675
EST

S65 and (S2, S7, S8, or S24)

Rhode Island
RI

Securities Division
RI Dept. of Business Regulation
233 Richmond Street, Suite 232
Providence, RI 02903-4232

(401) 277-3048
EST

Principal: S65 and (S24, CFP or CFA)
Rep.:
S65 (waiver available for
representative)

South Carolina
SC

Securities Division
SC Dept. of Business Regulation
1205 Pendleton Street, Suite 501
Columbia, SC 29201

(803) 734-1096
EST

S65 or (S7 and S63)
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STATE
(ABBREV)

ADDRESS

PHONE
(TIME ZONE)

EXAM/DESIGNATION

South Dakota
SD

Division of Securities
SD Dept, of Comm. & Regulation
910 E. Sioux
Pierre, SD 57501

(605) 773-4823
CST

S65

Tennessee
TN

Securities Division
TN Dept. of Commerce & Insurance
500 James Robertson Parkway, #680
Nashville, TN 37243

(615) 741-3187
CST

NONE

Texas
TX

Securities Commissioner
TX State Securities Board
Box 13167, Capitol Station
Austin, TX 78711-3167

(512) 305-8300
CST

(S63 or S65) and (S2, S6, S7, CFA,
CFP or PFS)

Utah
UH

Division of Securities
UT Department of Commerce
160 E. 300 South
Salt Lake City, UT 84111

(801) 530-6600
CST

S65

Vermont
VT

Insurance & Securities Division
VT Department of Banking
89 Main Street, Drawer 20
Montpeller, VT 05620-3101

(802) 828-3420
EST

NONE

Virginia
VA

Division of Securities and Retail
VA State Corporation Commission
1300 E. Main Street, 9th Floor
Richmond, VA 23219

(804) 371-9051
EST

S65 (waiver available)

Washington
WA

Securities Division
WA Dept. of Financial Institution
P.O. Box 9033
Olympia, WA 98507-9033

(206) 753-6928
PST

Principal: S65 and (S24, S26, CFP or
other designation)
Rep.:
S65 and (S7, S2, S6, CFP
or other designation)

West Virginia
WV

Securities Division
WV State Auditor's Office
State Capitol Building, Room 118-W
Charleston, WV 25305

(304)558-2257
EST

(S65 or S63) and any other exam

Wisconsin
WI

Commissioner
WI Commissioner of Securities
P.O. Box 1768
Madison, WI 53701

(608) 266-3693
CST

S65 or [(waiver if S2, S7, or S24) and
S63]
Min. 1 supervisor WI designation

Wyoming
WY

No registration required at this time

(307) 777-7370
MST

—
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STATE NET CAPITAL AND BONDING REQUIREMENTS
FOR INVESTMENT ADVISERS

As of April 1, 1995, states not listed do not have a minimum net capital, net worth or bonding requirement as part of an
initial application.
Those states marked with an asterisk (*
) do not now have a net capital, net worth or bonding requirement as part of an
initial application, but do provide for these requirements in their "blue sky" laws or regulations.

State

Capital Requirements

Bond Requirements

Alabama

Not less than $10,000 net capital. See bond
requirements for failure of net capital.

$50,000 bond in lieu of net capital requirement
is required. If custody of or discretion over client
funds, $50,000 surety bond in addition to net
capital is required.

Alaska

Minimum capital
regulation.

by

A $5,000 surety bond or an appropriate deposit
of cash or securities is required.

Arkansas

If not registered with SEC, a minimum net
capital of $12,500. If in addition, custody of
client funds, a minimum net worth of $25,000.

If custody, not registered with the SEC, and do
not maintain $25,000 net worth, a $50,000
surety bond is required.

California

If custody of client funds, tangible net capital of
not less than $25,000 is required. If a power of
attorney without regular custody of client funds
or securities, minimum tangible net capital of
not less than $5,000 is required. If fees received
six months in advance of services and no
custody or power of attorney, net tangible net
capital of not less than $1,000. Tangible net
capital is net worth after excluding intangible
assets and subordinated debt.

Connecticut

All must maintain minimum tangible net assets
of at least $1,000.

may

be

required

*
Delaware

Surety bond (or appropriate cash or security
deposit) in amounts of up to $100,000 may be
required.

District of Columbia

If minimum net capital exceeds $100,000, no
bond required. If custody or pre-paid fees of
$500 or more paid six months in advance of
services and with a minimum net capital
(computed monthly) not exceeding $35,000, a
$10,000 surety bond required. If custody or
discretionary authority over client funds or
securities, a surety bond (or appropriate cash or
security deposit) of up to $100,000 required.

Prepared from materials provided by and used with permission of the National Regulatory Services Inc., Lakeville,
CT 06039.
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State

Capital Requirements

Florida

If custody or pre-paid fees of more than $500
per client paid six months in advance of
services, net capital of $25,000 (calculated
under SEC rule 15c3-l) is required. If no
custody or six-month advance fees, net capital
of $5,000 (calculated as above) or at least
$2,500 (calculated under GAAP) is required.

Bond Requirements

Surety bonds of up to $10,000 may be required.
No bond required if net capital exceeds $25,000.

Guam
Hawaii

If custody or discretion, must have minimum
net worth (assets less liabilities) of not less than
$5,000.

If custody or discretion, must have surety bond
of $50,000. If no custody or discretion, must
have surety bond of $5,000.

Idaho

Minimum capital or specified ratio between net
capital and aggregate indebtedness may be
required.

Surety bond of $25,000 required. If no custody
or discretionary authority, bond may be waived.

*
Indiana

Surety bond of up to $25,000 may be required.
If net capital exceeds $25,000 or minimum
financial requirements exceed $25,000, no bond
is required.

*
Kansas

Surety bond of not less than $5,000 or more than
$25,000 may be required. If net capital exceeds
$100,000 or no custody of clients' moneys,
securities, or property, no bond is required.

Kentucky

Minimum liquid net capital of $5,000 required.
If custody or prepaid fees, minimum liquid net
capital of $20,000 required.

*
Maine

May require a minimum net worth dependent on
type or class of investment adviser.

Maryland

If custody of client funds, assets or securities or
advance fees in excess of $500 per client more
than six months in advance, net capital of
$20,000, minimum net assets of $35,000 is
required.

If custody of client funds, assets or securities or
advance fees in excess of $500 per client more
than six months in advance, and the net capital
or minimum net assets requirement is not met, a
bond (surety, cash or other form of security) of
$10,000 is required.

Massachusetts

In lieu of the $10,000 bond requirement and
only custody or advanced fees, a positive net
worth and a separate account of $10,000 cash
must be maintained. If discretion over client
funds or securities, a positive net worth and a
separate account of $5,000 is required.

If custody of or discretion over client funds or
securities or advance fees in excess of $500 more
than six months in advance, a bond of not less
than $10,000 is required.

*
Michigan

A minimum capital and a prescribed ratio
between net capital and aggregate indebtedness
may be required.

A bond of up to $100,000 may be required,
unless net capital exceeds $100,000.

(Continued)
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State

Capital Requirements

Minnesota

Bond Requirements

If custody or discretion over any client assets, a
surety bond of $25,000 is required unless a net
capital of not less than $100,000 is maintained.

Mississippi

If custody, a net capital of not less than $25,000
is required.

Missouri

A minimum net capital of $5,000 is required.

Nebraska

A minimum net capital of $25,000 is required.

Nevada

If registered with the SEC, there are no
financial requirements. For others, if custody,
client securities or money, a net capital of not
less than $20,000 or tangible net worth of not
less than $35,000 is required.

New Hampshire

If custody, a surety bond in the sum of $30,000
is required.

In lieu of the minimum net capital requirement,
a surety bond in an amount equal to the net
capital requirement may be required.

A minimum surety bond (or appropriate deposit
of cash or securities) of $25,000 is required.
Subject to increase for each instance of certain
disciplinary events.

New Jersey

If custody, net capital of $25,000 is required
unless bond posted.

If custody, a surety bond of $25,000 is required
unless net capital maintained.

New Mexico

Net worth of not less than $5,000 required. If
custody of client securities or funds, additional
net worth may be required.

If custody, a minimum surety bond of $100,000
and a maximum of $1 million is required.

North Carolina

If custody of client funds, minimum net worth
of $35,000 is required. If discretion, but no
custody, minimum net worth of $10,000 is
required. Net worth is excess of assets over
liabilities under GAAP.

If custody of or discretion over client funds and
net worth requirement is not met, a bond of not
less than $35,000 is required.

North Dakota

An indemnity bond of $25,000 is required.

Oklahoma

A surety bond of $10,000 is required.

Oregon

A surety bond of $10,000 is required.

Pennsylvania

A minimum net capital of $5,000 or tangible net
worth of $12,500 is required. If discretion and
not a broker/dealer, a minimum net capital of
$20,000 or minimum tangible net worth of
$50,000 is required. If custody and not a
broker/dealer, a minimum net capital of
$50,000 or a minimum tangible net worth of
$125,000 is required.
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State

Capital Requirements

Bond Requirements

Puerto Rico

If discretion, a minimum capital or net worth is
required as follows — Corporation: $8,000 +
$2,500 for each branch office in Puerto Rico;
Partnership: $5,000 + $2,500 for each branch
office in Puerto Rico; Sole Proprietorship:
$2,500 + $2,500 for each branch office in
Puerto Rico.

If net worth is less than $10,000, a surety bond
of $10,000 is required.

Rhode Island

If custody, a net worth of not less than $25,000
is required. In addition, if not registered with
the SEC, a minimum net worth may be
required.

If custody and not registered with the SEC, a
surety bond, in an amount to be set, but with a
minimum of $100,000 and a maximum of
$1,000,000. A representative of an adviser
required to provide a bond must file a surety
bond, in an amount to be set, but with a
minimum of $10,000 and a maximum of
$100,000.
If custody or discretion and registered with the
SEC a surety bond of $50,000 for the firm and a
blanket bond of $10,000 for the representatives
is required. If registered with the SEC but no
power of attorney over client funds and file a
current statement of financial condition annually,
a surety bond of $10,000 for the firm and a
blanket bond of $5,000 for the representatives is
required. No bond is required if an approved
errors and omissions insurance policy in the
minimum amount of $100,000 is maintained.

South Carolina

If custody of or discretion over client funds or
securities and net worth is $100,000 or less, a
bond is required according to the following
sliding scale:
Bond
Net Worth
$ 5,000
$80,001-100,000
$10,000
$60,001- 80,000
$15,000
$40,001- 60,000
$20,000
$20,001- 40,000
$25,000
$20,000
No bond is required of a representative.

South Dakota

If custody of or discretion over client funds or
securities, a net worth of over $100,000 is
required.

Tennessee

A minimum net capital of $15,000 is required.
Net capital is total assets less total liabilities and
specified nonallowable assets.

Utah

If custody of client funds or securities, a
minimum net capital of $20,000 or minimum
net worth of $35,000 is required.

If custody of client funds or securities, a bond of
$10,000 is required. If member of Securities
Investors Protection Corporation or no custody,
no bonding requirement.

*
Vermont

Minimum capital may be required, with
different requirements if custody of or
discretionary authority over client funds or
securities and no custody and discretion.

A bond of not less than $1,000 and not more
than $25,000 may be required.

(Continued)
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State

Capital Requirements

Bond Requirements

Virginia

If custody or advance fees in excess of $500 or
more six months in advance, a net worth of
$25,000 is required unless surety bond posted.

If custody or advance fees in excess of $500 or
more six months in advance, a surety bond of
$25,000 is required if net worth not maintained.

Washington

If custody or discretion, must meet SEC
minimum net capital requirements for broker/
dealer. A minimum capital or a specified ratio
between net capital and aggregate indebtedness
may be required.

A surety bond of appropriate amount can
substitute for compliance with minimum capital
or net capital requirements.

West Virginia

A net capital of not less than $25,000 is
required.

A surety bond in an amount of up to $10,000 is
required to be posted, unless net capital exceeds
$25,000, in which case no bond is required.

Wisconsin

A net capital of not less than $5,000 is required.
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Exhibit 10

STATE LICENSING OR REGISTRATION OF CPA FINANCIAL PLANNERS
Position Paper

This paper presents the position of the American Institute of Certified Public Accountants (AICPA) on state licensing or
registration of CPAs who offer or provide financial planning services to the public.

ISSUE

Should CPAs who offer or provide financial planning services be subject to licensing or registration under state investment adviser
or other laws?

AICPA POSITION

The AICPA supports state licensing or registration of CPA financial planners who perform certain investment related services:
holding client funds with investment discretion, being compensated by commissions from the purchase or sale of investments, and
advising on the purchase or sale of specific investments unless that advice is related to financial statement analysis or tax
considerations. Because state securities laws comparable to the federal 1940 Investment Advisers Act (1940 Act) regulate virtually
all persons who offer or provide those high risk investment advisory services, CPAs and all others who offer or provide such
investment advisory services are already subject to state registration requirements in addition to federal registration.

There is no documented abuse or breakdown of existing law in the case of CPA financial planners who do not sell securities, give
specific investment advice or hold client funds with investment discretion. The abuses that occur typically involve the sale of
securities. These abuses fall into a few broad categories. The highest incidences are in those cases in which individuals accept
commissions for the purchase or sale of securities, hold client funds or securities for investment purposes, or both recommend
and sell securities to the same client. Those situations foster an environment conducive to fraud and abuse and should be the focus
of extensive regulatory scrutiny.

Financial planners, financial consultants, financial advisers, or others using similar titles, who are not covered by the professional
exclusion are already subject to state investment adviser and other securities laws, and to criminal laws. The failure to deter or
punish the fraudulent conduct relates to the enforcement capabilities of state agencies, not to the sufficiency of the laws that cover
the fraudulent acts of such persons. The need to improve regulatory oversight of investment advisers under the present investment
advisers act has been supported by SEC Chairman Breeden in recent testimony before the House Subcommittee on
Telecommunications and Finance, and by the GAO in a recent report on the sufficiency of investment adviser regulation.
Expansion of state securities and investment adviser acts to include CPAs who hold themselves out to the public as financial
planners, or use other similar titles, but are not investment advisers, would only weaken the effectiveness of existing securities
statutes by shifting enforcement emphasis and resources away from those who have demonstrated the greatest potential to harm
the public; that is, those persons who give investment advice on specific securities, hold client funds for investment purposes, or
sell investment products.

Any additional state regulation, if extended to CPAs who are not investment advisers and who are examined for technical
competence and moral character before being licensed by state accountancy boards, would result in a duplicative and costly
supervision system without commensurate benefit to the investing public. Consequently, it is the AICPA’s position that regulation
based on nomenclature, such as financial planners, but including CPAs who do not act as investment advisers, will provide
minimal benefit for the public and add to the costs of financial planning services.
The AICPA supports adoption of the Uniform Securities Act of 1956 (the 1956 Act) by states not having similar laws. In addition,
we believe increased enforcement of existing statutes and sufficient funding will provide necessary protection of the public interest.
There is however, no demonstrated public need for state licensing and registration of CPA financial planners who are not also
investment advisers.
The AICPA also supports clarification of the professional exclusion for accountants. Registration should not be required for those
CPAs whose investment advice is "solely incidental to the practice of the profession." That means the exclusion should be
available only to CPAs who do not exercise investment discretion, do not maintain custody of assets of clients for the purposes
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of investing, do not receive commissions, or do not advise on the purchase or sale of specific securities except when related to
financial statements or tax considerations.

BACKGROUND AND ANALYSIS

The AICPA is deeply concerned about state legislative and regulatory initiatives that equate financial planning with investment
advising. The term financial planner is an imprecise term that has no accepted definition in most state securities statutes.
Financial planning includes a broad range of diversified services. When financial planners perform investment advisory services,
as those services are defined in state statutes, they must register under those laws. Persons who hold themselves out to the public
as financial planners include representatives of many diverse professions and associations, such as CPAs, attorneys, investment
advisers, bankers, securities dealers, insurance agents and real estate brokers.
CPAs have traditionally offered a broad range of services to their clients and have always, among those services, offered what
is now being called financial planning. As licensed professionals, CPAs offering these services are subject to scrutiny by state
boards of accountancy.

By targeting those services most frequently associated with fraud and abuse, the burden of compliance with the state securities
laws and the related enforcement efforts would be placed upon those investment advisers whose activities necessitate greater
regulatory and legal scrutiny. CPAs who do not engage in the types of activities that give rise to abuse of the public should fall
outside of that state regulatory structure.
State Laws

All states have enacted laws regulating the practice of public accountants, real estate brokers, bankers, and insurance agents. State
accountancy laws and rules protect the public against fraudulent acts and conflicts of interest. Attorneys are subject to discipline
by state courts.
The majority of states regulate investment advisers, including financial planners who give investment advice, under state securities
laws. Most of these states have adopted the Investment Adviser provisions of the 1956 Act, which are intended to strengthen state
investment adviser laws and make them uniform with the 1940 Act. The 1956 Act prohibits fraudulent activities. It also provides
for the filing of annual financial reports and periodic inspections of all records maintained by investment advisers.
Model amendments to the 1956 Act have been developed by the North American Securities Administrators Association (NASAA).
They require investment advisers to pass certain tests and meet certain financial responsibility criteria. NASAA has also prepared
a uniform examination for use by the states.
Abuses

Advocates of additional state regulation of persons who hold themselves out as financial planners generally cite instances of fraud
and abuse to support their positions. No distinction is made by those advocates between giving general financial planning advice,
selling investment products or providing investment advice.

Cases of fraud committed by individuals calling themselves investment advisers or financial planners have been well documented
and publicized. Virtually every one of these cases has involved someone who held client funds or securities for investment
purposes or who accepted commissions for recommending the purchase or sale of investment products. A study published by the
Consumer Federation of America (CFA) in July 1987, describes various abuses attributed to financial planners. Every example
of financial planning fraud in the CFA study related solely to persons who sold investments or insurance products, or took custody
of a client's funds and embezzled or misinvested them.
In addition, a July 1988 study of fraud and abuse in the financial planning industry by the North American Securities
Administrators Association (NASAA) surveyed 79 enforcement actions carried out by 30 state securities agencies. Each of the
state enforcement actions cited in the NASAA report involved the sale of an investment product or the theft offunds that were
entrusted to the purported financial planner. The AICPA believes that these persons should be the focus of state regulatory and
licensing requirements.
The fraud and abuse that has taken place underlines the need for enhanced enforcement of existing laws by state officials. By
designating additional funds for state securities enforcement actions, fraud and abuse can be more effectively minimized.
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Proposed Amendments to the Uniform Securities Act of 1956:
The Professional Exclusion

The strength of the dual state-federal system of investment adviser regulation results from the uniformity that exists between each
state's respective securities statutes, and between state law and federal securities statutes, such as the 1940 Act. State adoption
of the 1956 Act promotes a uniform and comprehensive regulatory network and sets in place an effective state-federal structure
to regulate the activities of persons involved in the sale of securities, including investment advisers.

Accountants, attorneys, engineers, and teachers have been excluded from the definition of investment adviser, and consequently
investment adviser regulation, under federal law and almost all state statutes so long as they provide investment advice that is
"solely incidental to the practice of their profession." This exclusion recognizes the nature of the decades-old role that CPAs and
other professionals have played as financial planners.

However, efforts are being undertaken to amend the state securities laws to restrict the ability of accountants, attorneys, and others
to use this statutory exclusion. These efforts have taken the form of legislation to modify existing statutes and regulations that
incorporate language taken from model amendments prepared by NASAA in 1986 (amending Model Act Sec. 401(f), November
20, 1986).
These efforts to amend current securities laws focus on regulating persons who merely use the title financial planner. These so
called title amendments would require registration as an investment adviser even though a CPA may provide no investment
advisory services or be otherwise eligible to use the professional exclusion. Regulations should focus on services performed, not
titles.

In response, the AICPA has adopted language to clarify the statutory exclusion of accountants, attorneys and others, that describes
those activities that would bring an otherwise exempt professional within the regulatory provisions of the Investment Advisers Act.
The proposed language states that:

Investment adviser means any person who, for compensation, engages in the business of advising others as to the
advisability of investing in, purchasing, or selling securities, or who, for compensation and as part of a regular
business, issues or promulgates analyses or reports concerning securities; but does not include....(B) any lawyer,
accountant, engineer or teacher (1) whose performance of such services is solely incidental to the practice of his
profession, or (2) who:
(i)

does not exercise investment discretion with respect to the assets of clients or maintain custody of the
assets of clients for the purpose of investing such assets, except when the person is acting as a bona fide
fiduciary in a capacity, such as an executor, trustee, personal representative, estate or trust agent,
guardian, conservator, or person serving in a similar fiduciary capacity;

(ii)

does not accept or receive, directly or indirectly, any commission, fee or other remuneration contingent
upon the purchase or sale of any specific security by a client of such person; or

(iii) does not advise on the purchase or sale of specific securities except that (iii) shall not apply when the
advice about specific securities is based on financial statement analyses or tax considerations that are
reasonably related to and in connection with the person's profession.
Sufficient Regulation

CPAs are already subject to an extensive regulatory framework. If CPAs are abusive to the public or commit acts discreditable
to the profession, they are subject to an appropriate investigatory and disciplinary process. All CPAs are subject to regulation
by the board of accountancy in the states in which they are licensed. In addition, CPAs who are members of the AICPA or state
CPA societies are also governed by the AICPA’s Joint Ethics Enforcement Program and Joint Trial Board Divisions. This
professional process of enforcement of the state boards of accountancy and the AICPA has been used by a number of government
departments and agencies when instances of substandard performance by CPAs have been identified.
If CPAs commit fraud, they are subject to general anti-fraud and state accountancy statutes, regulations and codes of ethics, which
are appropriate and effective mechanisms to discipline CPAs. In addition, any person, including a CPA, who meets a state
definition of investment adviser and who cannot rely on the professional exclusion is subject to the anti-fraud provisions of the
state investment adviser law. These safeguards ensure that the public is adequately protected against unethical practices of CPAs
who provide financial planning services.
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CONCLUSION

The AICPA supports efforts to reduce the fraud and abuse that exists in the investment advising field. As professionals, CPAs
strive to protect the best interests of the public they serve.

We recognize that there have been developments in recent years that have triggered a drive to identify and regulate those services
that CPAs and other professionals provide in financial planning. Although CPAs have historically provided general financial
planning services to clients, they now provide them to more clients and do so in a more structured way. Any clarification or
change that is made in state investment adviser legislation or regulations should focus on the investment advisory services provided
by CPAs. It should not focus on what the services provided are called.
AICPA State Legislation Department
(Approved by the Government Affairs
Committee, February 11, 1993)
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Exhibit 11
REGISTRATION MATERIALS:
RULES, FORM ADV, FORM ADV-S, SAMPLE FORM ADV

Annual Registration Updating Material
for Investment Advisers

UNITED STATES SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549
SEC 2239
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Prepared by: Division of Investment Management
(Revised January 1995)
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON. D.C. 20549
DIVISION OF

INVESTMENT MANAGEMENT

Dear Registrant:

The Division of Investment Management of the Securities and Exchange Commission has
prepared this booklet to notify registered investment advisers of their disclosure, filing, and certain other
obligations under the Investment Advisers Act of 1940 (the "Act"). In particular, this booklet highlights
a registered investment adviser’s:

•

annual filing requirement;

•

continuing duty to correct any information reported on Form ADV if the information is
no longer accurate; and

•

responsibility to withdraw its investment adviser registration upon ceasing to engage in
the investment advisory business.

These obligations are briefly mentioned below. They are explained in greater detail, along with
other investment adviser obligations, in the materials included in this booklet. This booklet contains:
(1) general information on the regulation of investment advisers; (2) a copy of the Act; (3) a copy of
the rules implementing the Act; (4) certain Commission releases providing guidance on the regulation
and registration of investment advisers; and (5) the forms for registering as an investment adviser and
for amending, updating, and withdrawing investment adviser registration; and the form used for the
certification of client funds or securities in custody or possession of an investment adviser.

Annual Filing Requirement
Rule 204-1(c) under the Act requires a registered investment adviser whose registration is
effective on the last day of its fiscal year to file a Form ADV-S within ninety days of the end of its
fiscal year. Periodically, the Commission seeks to cancel the registration of investment advisers that
have failed to file their Forms ADV-S.

Duty to Correct Information
Rule 204-1(b) under the Act requires a registered investment adviser to amend its Form ADV
whenever any information (including the adviser’s address) previously reported on the form becomes
inaccurate. The rule requires an investment adviser to amend certain information promptly, and to
amend other information within ninety days of the end of the adviser’s fiscal year. An adviser must
notify the Commission of a change of address by amending its Form ADV -- reporting this change on
Form ADV-S is not sufficient. A registered investment adviser’s failure to report a change of address
on Form ADV could lead to cancellation of its registration. Amending Form ADV requires completion
of the execution page (page 1 of the form) and the page(s) containing the amended item(s).

Duty to Withdraw Registration

If a registered investment adviser no longer engages in business as an investment adviser, Section
203(h) of the Act and Rule 203-2 under the Act require the adviser to file Form ADV-W to withdraw
its registration.
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Additional Information

Fees

The initial application to register as an investment adviser requires a nonrefundable registration
fee of $150, payable by check or money order to the Securities and Exchange Commission. There is
no fee for filing Form ADV-S, Form ADV-W, or any amendments to any forms required under the Act.
Names, Signatures

Anyone executing a Form ADV, an amendment to Form ADV, or Form ADV-S must use his
or her full name. Initials may not be used unless an individual legally has only an initial. Each copy
of an execution page must contain an original manual signature. If the registration application is filed
by a sole proprietor, it should be signed by the proprietor; if filed by a partnership, it should be signed
in the name of the partnership by a general partner; if filed by a corporation, it should be signed in the
corporation’s name by an authorized principal officer.
Balance Sheets

All registered investment advisers must maintain true, accurate, and current books and records
as specified in Rule 204-2 under the Act. Not all registered investment advisers, however, are required
to submit financial statements to the Commission. Registered investment advisers must file a balance
sheet, audited by an independent public accountant, if they have custody or possession of client funds
or securities, or require prepayment of advisory fees six months or more in advance and in excess of
$500. If an adviser is required to submit a balance sheet, it must include the balance sheet as part of
Form ADV or an amendment to Form ADV (on Schedule G of the form), and not as part of its Form
ADV-S.
Where to File Forms

Submit all forms required to be filed to: Securities and Exchange Commission, 450 5th Street,
N.W., Washington, D.C. 20549, Attention: Filing Desk.
Further Questions

Questions concerning the registration process, including the filing or content of Forms ADV,
ADV-S, or ADV-W, should be directed to the Securities and Exchange Commission, Branch of
Registrations and Examinations, SEC Operations Center, 6432 General Greenway Drive, Alexandria VA,
22312, Mail Stop A-2 ((202) 942-8980). Questions concerning the interpretation of a provision of the
Act or the rules under the Act should be directed to the Office of Chief Counsel, Division of Investment
Management at the Securities and Exchange Commission, 450 5th Street, N.W., Washington D.C.
20549, Mail Stop 10-6, ((202) 942-0659).

********
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GENERAL INFORMATION ON THE REGULATION
OF
INVESTMENT ADVISERS
- by The Division of Investment Management
United States Securities and Exchange Commission
January 1995
INTRODUCTION

The Securities and Exchange Commission (the "Commission" or "SEC") regulates investment
advisers, primarily under the Investment Advisers Act of 1940 (the "Act"), and the rules adopted under
that statute (the "rules"). One of the central elements of the regulatory program is the requirement that
a person or firm meeting the definition of "investment adviser" under the Act must register with the
Commission, unless excluded from the definition or exempt from registration.

This information briefly summarizes some of the more important provisions of federal investment
adviser regulation. It should not be used as a substitute for the Act itself and the rules, copies of
which are included in this booklet.
SOURCES OF REGULATION

The primary sources of federal investment adviser regulation are the Act, 15 U.S.C. 80b-1 et
seq., and the rules thereunder, Title 17, Part 275 of the Code of Federal Regulations. In addition, the
Commission and its Division of Investment Management (the "Division") provide interpretive guidance
in: instructions to forms under the Act, "no-action letters," "interpretative letters," and "releases," all
of which are publicly available. To request copies of the Act, rules, forms, no-action and interpretative
letters, or releases, follow the instructions below under "Requesting Copies of the Act, Rules, Forms,
Letters, and Releases." The copies of the Act and the rules included in this booklet are current as of
January 1995.
WHO IS AN INVESTMENT ADVISER?

Subject to certain limited exclusions discussed below, Section 202(a)(11) of the Act generally
defines an "investment adviser" as any person or firm that: (1) for compensation; (2) is engaged in the
business of; (3) providing advice, making recommendations, issuing reports, or famishing analyses on
securities, either directly or through publications. A person or firm must satisfy all three elements to
be regulated under the Act.
The Division construes these elements broadly. For example, with respect to "compensation,"
the receipt of any economic benefit suffices. To be deemed compensation, a fee need not be separate
from other fees charged, it need not be designated as an advisory fee, and it need not be received
directly from a client. With respect to the "business" element, an investment advisory business need
not be the person’s or firm’s sole or principal business activity. Rather, this element is satisfied under
any of the following circumstances: the person or firm holds himself or itself out as an investment
adviser or as providing investment advice; the person or firm receives separate or additional
compensation for providing advice about securities; or the person or firm typically provides advice about
specific securities or specific categories of securities. Finally, a person or firm satisfies the "advice
about securities" element if the advice or reports relate to specific securities. The Division has stated
that providing one or more of the following also could satisfy this element: advice about market trends;
advice in the form of statistical or historical data (unless the data is no more than an objective report of
facts on a non-selective basis); advice about the selection of an investment adviser; advice concerning
the advantages of investing in securities instead of other types of investments; and a list of securities
from which a client can choose, even if the adviser does not make specific recommendations from the
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list. An employee of a registered investment adviser does not need to register separately, so long as all
of the employee’s investment advisory activities are within the scope of his or her employment.
For additional guidance on the definition of "investment adviser" and the applicability of the
Act to financial planners, pension consultants, and others, refer to Investment Advisers Act Rel. No.
1092, included in this booklet.
EXCLUSIONS FROM THE DEFINITION

Section 202(a)(11)(A)-(E) of the Act expressly excludes certain persons or firms from the
definition of an investment adviser. These persons or firms need not register under, and generally are
not regulated by, the Act. Excluded are:

•

Domestic banks (defined in Section 202(a)(2) of the Act) and bank holding companies
(defined in the Bank Holding Company Act of 1956). Savings and loan institutions and
foreign banks do not fall within this exclusion.

•

Lawyers, accountants, engineers, and teachers if their performance of advisory services
is solely incidental to their professions.

•

Brokers and dealers if their performance of advisory services is solely incidental to the
conduct of their business as brokers and dealers, and they do not receive any special
compensation for their advisory services. This exclusion is not available to a registered
representative acting as a financial planner outside the scope of his or her employment
with the broker employer.

•

Publishers of bona fide newspapers, news magazines, and business or financial
publications of general and regular circulation. Under a decision of the United States
Supreme Court, to enable a publisher to qualify for this exclusion, a publication must
satisfy three elements: (1) the publication must offer only impersonalized advice, i.e.,
advice not tailored to the individual needs of a specific client, group of clients, or
portfolio; (2) the publication must be "bona fide," containing disinterested commentary
and analysis rather than promotional material disseminated by someone touting particular
securities, advertised lists of stocks "sure to go up," or information distributed as an
incident to personalized investment services; and (3) the publication must be of general
and regular circulation rather than issued from time to time in response to episodic
market activity or events affecting the securities industry. See Lowe v. Securities and
Exchange Commission, 472 U.S. 181 (1985).

•

Persons and firms whose advice, analyses, or reports are related only to securities that
are direct obligations of, or obligations guaranteed by, the United States, or by certain
U.S. government-sponsored corporations designated by the Secretary of the Treasury
(e.g., FNMA, GNMA).

In addition to these exclusions, the Act gives the Commission the authority to exclude, by order,
other persons and firms not within the intent of the definition of investment adviser. Any person or
firm seeking such an order should refer to Rule 0-5 under the Act, and Investment Advisers Act Rel.
No. 969 (April 30, 1985).
EXEMPTIONS FROM REGISTRATION

A person or firm meeting the definition of investment adviser in Section 202(a)(l 1) does not need
to register with the Commission if the person or firm qualifies for one of the exemptions from
registration set forth in Section 203(b) of the Act. Investment advisers exempt from registration under
Section 203(b) are still subject to certain anti-fraud provisions included in Section 206 of the Act.
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Section 203(b) of the Act provides three limited exemptions from registration. Section 203(b)(1)
exempts any adviser (1) all of whose clients are within the same state as the adviser’s principal business
office, and (2) that does not provide advice or issue reports about securities listed on any national
securities exchange. Section 203(b)(2) of the Act exempts investment advisers whose only clients are
insurance companies. Section 203(b)(3) of the Act exempts any adviser that (1) during the previous
twelve months has had fewer than fifteen clients; (2) does not hold itself out generally to the public as
an investment adviser; and (3) does not act as an investment adviser to a registered investment company
or business development company. In determining the number of clients for purposes of Section
203(b)(3), a domestic adviser is required to count foreign clients, but a foreign adviser is not. All
advisers must count U.S. clients. With respect to trusts, generally a trust counts as a single client. Two
or more trusts having the same beneficiaries may also be counted as one client. Rule 203(b)(3)-l under
the Act states the rule with respect to whether the limited partners of a limited partnership client must
be counted individually. In determining if a person or firm holds himself or itself out as an investment
adviser within the meaning of Section 203(b)(3), the Division looks at a number of factors, including,
for example, whether the person or firm advertises, refers to himself or itself as an "investment adviser,"
maintains a listing as an investment adviser in a telephone, business, building or other directory,
expresses a willingness to accept new advisory clients, or uses letterhead indicating any investment
advisory activity.
SUCCESSORS TO REGISTERED INVESTMENT ADVISERS

An unregistered firm that is acquiring or assuming substantially all of the assets and liabilities
of the investment advisory business of a registered investment adviser may rely on special registration
provisions for "successors" to registered advisers. If a successor files its own application for registration
as an investment adviser (on Form ADV) within thirty days of the succession, the successor may rely
on the registration of its predecessor during the period following the succession, and need not wait until
its registration is declared effective by the Commission before engaging in business as an investment
adviser. In general, if a succession does not result in a change in control of the adviser, the successor
need only amend the predecessor’s Form ADV, rather than file a new application on Form ADV. In
responding to Part I, Item 9 of Form ADV, a successor is not required to report successions previously
reported. For further information on the registration of successors, refer to Investment Advisers Act
Rel. No. 1357 (Dec. 28, 1992). For more information on what constitutes a change of control, refer
to the discussion below under "Prohibited Contractual and Fee Provisions — Assignment."
ANTI-FRAUD

Section 206 prohibits misstatements or misleading omissions of material fact and fraudulent acts
and practices in connection with the conduct of an investment advisory business. As a fiduciary, an
investment adviser owes its clients undivided loyalty, and may not engage in activity that conflicts with
a client’s interest without the client’s consent. In S.E.C. v. Capital Gains Research Bureau, Inc., 375
U.S. 180 (1963), the United States Supreme Court held that, under Section 206, advisers have an
affirmative obligation of utmost good faith and full and fair disclosure of all material facts to their
clients, as well as a duty to avoid misleading them. Section 206 applies to all firms and persons meeting
the Act’s definition of investment adviser, whether or not registered.

In addition to the general anti-fraud prohibition of Section 206, Rules 206(4)-1, 206(4)-2,
206(4)-3, and 206(4)-4 under the Act regulate, respectively: investment adviser advertising; custody
or possession of client funds or securities; the payment of fees by advisers to third parties for client
referrals; and disclosure of investment advisers’ financial and disciplinary backgrounds. These rules are
discussed in greater detail below.
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DISCLOSURE OBLIGATIONS
The Brochure Rule

Rule 204-3 under the Act, commonly referred to as the "brochure rule," generally requires an
investment adviser to deliver to each prospective advisory client a written disclosure statement, or
"brochure," describing the adviser’s business practices and educational and business background. An
adviser must deliver this brochure either (i) at least forty-eight hours before entering into any written
or oral contract with a client, or (ii) at the time of entering into the contract with a client if the contract
permits the client to terminate the contract without penalty within five business days after entering into
it. The rule also requires an investment adviser to offer to deliver a brochure to existing clients, on
an annual basis, without charge.

The information required by the brochure rule is included as Part II of Form ADV, the
registration form for investment advisers. To comply with the brochure rule, an investment adviser
either may deliver Part II of Form ADV, or another document containing at least the information
disclosed in Part II of Form ADV.
Advisers are not required to deliver a brochure to investment company clients or to clients for
whom they provide only impersonal services for less than $200. An adviser entering into a contract for
impersonal advisory services for more than $200 need only offer to deliver a brochure.
Other Disclosure Requirements

Rule 206(4)-4 under the Act provides that an investment adviser having custody or discretionary
authority over client funds or securities, or requiring prepayment six months or more in advance of more
than $500 of advisory fees, must disclose promptly to clients and prospective clients (collectively,
"clients") financial conditions of the adviser that are reasonably likely to impair the ability of the adviser
to meet contractual commitments to clients. The rule also requires any adviser (regardless of whether
the adviser has custody or requires prepayment of fees) to disclose promptly to clients legal or
disciplinary events that are material to an evaluation of the adviser’s integrity or ability to meet its
commitments to clients. The rule sets forth a rebuttable presumption with respect to the types of legal
or disciplinary events that would be considered material for these purposes.

The Division takes the position that an investment adviser must disclose to clients all material
information regarding its compensation, such as if the adviser’s fee is higher than the fee typically
charged by other advisers for similar services (in most cases, disclosure is necessary if the annual fee
is three percent of assets or higher). An investment adviser must disclose all potential conflicts of
interest between the adviser and its clients, even if the adviser believes that a conflict has not affected
and will not affect the adviser’s recommendations to its clients. This obligation to disclose conflicts of
interest includes the obligation to disclose any benefits the adviser may receive from third parties as a
result of its recommendations to clients.

An investment adviser may be subject to disclosure obligations not only under the Act, but also
under other federal statutes, including the Securities and Exchange Act of 1934 (the "Exchange Act").
For example, Section 13(f) of the Exchange Act generally requires an investment adviser with investment
discretion over equity securities having a fair market value in the aggregate of at least $100 million to
file, on a quarterly basis, a Form 13F disclosing the holdings that it manages on its own behalf and
on behalf of clients.
BOOKS AND RECORDS TO BE RETAINED

Section 204 of the Act and Rule 204-2 under the Act require that registered investment advisers
maintain and preserve specified books and records, and make them available to Commission examiners
for inspection. Rule 204-2 permits investment advisers, under certain conditions, to maintain books and
records on microfilm and magnetic disk, tape, or other computer recordkeeping devices.
4
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Rule 204-2 requires an adviser to retain copies of all advertisements and other communications
(collectively, "advertisements") that the adviser has circulated, directly or indirectly, to ten or more
persons (excluding persons connected with the adviser). Generally, the adviser also must create and
retain all documents necessary to substantiate any performance information contained in advertisements.
With respect to the advertisement of performance information for managed accounts, an adviser need
retain only (1) all account statements, if they reflect all debits, credits, and other transactions in a client’s
account for the period of the statement, and (2) all worksheets necessary to demonstrate the calculation
of the performance or rate of return of all managed accounts.
PROHIBITED CONTRACTUAL AND FEE PROVISIONS

Assignment

Section 205(a)(2) of the Act requires each investment advisory contract entered into by a
registered investment adviser with a client to provide that the contract may not be assigned without the
client’s consent. Section 202(a)(1) of the Act defines "assignment" generally to include any direct or
indirect transfer of an investment advisory contract by an adviser or any transfer of a controlling block
of an adviser’s outstanding voting securities. Rule 202(a)(l)-l under the Act, however, provides that
a transaction that does not result in a change of actual control or management of the adviser (e.g., a
reorganization for purposes of changing an adviser’s state of incorporation) would not be deemed to be
an assignment for these purposes. Section 205(a)(3) of the Act provides that if an investment adviser
is organized as a partnership, each of its advisory contracts must provide that the adviser will notify the
client of a change in its membership.
Performance Fees

Section 205(a)(1) of the Act prohibits any type of advisory fee calculated as a percentage of
capital gains or appreciation in the client’s account ("performance fee arrangement"). The Act contains
an exception from this prohibition for contracts with a registered investment company or contracts with
certain clients having more than $1 million in managed assets, if specific conditions are met. In
addition, Rule 205-3 under the Act permits performance fee arrangements with clients placing $500,000
under the adviser’s management or who have a net worth in excess of $1 million, under certain
conditions. One of these conditions is that the adviser may not charge a performance fee based on the
performance of a client’s account for any period of less than twelve months. Under Section 205(b) of
the Act, an advisory fee based on a percentage of assets under management is considered not to be a
performance fee.
ADVERTISING RESTRICTIONS

Rule 206(4)-1 under the Act prohibits all investment advisers from using any advertisement that
contains any untrue statement of material fact or that is otherwise misleading. The rule broadly defines
"advertisement" to include any notice, circular, letter, or other written communication addressed to
more than one person, or any notice or other announcement in any publication or by radio or television,
that offers any investment advisory service.

In addition, an advertisement may not:
•

use or refer to testimonials (which include any statement of a client’s experience
or endorsement);

•

refer to past, specific recommendations made by the adviser that were profitable,
unless the advertisement sets out a list of all recommendations made by the
adviser within the preceding period of not less than one year, and complies with
other, specified conditions;

5
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•

represent that any graph, chart, formula, or other device can, in and of itself,
be used to determine which securities to buy or sell, or when to buy or sell such
securities, or can assist persons in making those decisions, unless the
advertisement prominently discloses the limitations thereof and the difficulties
regarding its use; and

•

represent that any report, analysis, or other service will be provided without
charge unless the report, analysis, or other service will be provided without any
obligation whatsoever.

The Division takes the position that an adviser may advertise its past performance (both actual
performance and hypothetical or model results) only if the advertisement meets certain conditions and
restrictions. An advertisement using performance data must disclose all material facts necessary to avoid
any unwarranted inference. Among other things, an investment adviser may not advertise its
performance data if the adviser: (1) fails to disclose the effect of material market or economic conditions
on the results advertised; (2) includes results that do not reflect the deduction of various fees,
commissions, and expenses that a client would pay; (3) fails to disclose whether and to what extent the
advertised results reflect the reinvestment of dividends or other earnings; or (4) suggests or makes claims
about the potential for profit without also disclosing the potential for loss. Neither the Commission nor
the Division will pre-approve advertisements for compliance with the aforementioned requirements,
although advertisements are subject to review during Commission inspections.
SUITABILITY REQUIREMENTS

As fiduciaries, investment advisers owe their clients a duty to provide only suitable investment
advice. This duty generally requires an investment adviser to determine that investment advice it gives
to a client is suitable for the client, taking into consideration the client’s financial situation, investment
experience, and investment objectives. Investment Advisers Act Rel. No. 1406 (March 16, 1994).
CUSTODY REQUIREMENTS

Rule 206(4)-2 under the Act details how client funds and securities in the custody of the adviser
must be held, and requires advisers with "custody" to provide specified information to clients. An
adviser will be deemed to have custody if it directly or indirectly holds client funds or securities, has
any authority to obtain possession of them, or has the ability to appropriate them.
RESTRICTION ON PAYMENT OF REFERRAL FEES

Rule 206(4)-3 under the Act generally prohibits an investment adviser registered or required to
be registered under the Act from paying a cash fee, directly or indirectly, to a third party (a "solicitor")
for referring clients to the adviser unless the arrangement complies with a number of conditions. Among
other things, the rule requires that: (1) there be a written agreement between the adviser and the
solicitor (a copy of which the adviser must retain) detailing the referral arrangement; (2) at the time of
any solicitation activities, the solicitor provide the prospective client with a copy of the investment
adviser’s brochure pursuant to Rule 204-3 under the Act, and a separate, written disclosure document
that discloses, among other things, that the solicitor is being compensated for referring or recommending
the adviser, and the terms of the compensation (including any additional amounts the client will be
charged by the adviser as a result of the referral arrangement); and (3) the adviser receive from the
client, prior to, or at the time of, entering into any written or oral investment advisory agreement with
the client, a signed and dated acknowledgement that the client received the investment adviser’s brochure
and the solicitor’s written disclosure document. Solicitors generally will not be required to register
separately as advisers if they comply with the conditions of the rule. Failure to comply with these
conditions, however, could result in liability to the adviser under the Act’s anti-fraud provisions, and
could result in the solicitor’s being deemed an unregistered investment adviser.
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WRAP FEE PROGRAMS

Many advisers participate in wrap fee programs. Rule 204-3(f) under the Act requires a sponsor
of a wrap fee program to prepare a "wrap fee brochure" that provides, in narrative form, a full
explanation of the program and its sponsor, and to deliver the wrap fee brochure to wrap fee clients.
A "wrap fee program" for purposes of the rule is a program under which investment advisory and
brokerage execution services are provided for a single "wrapped" fee that is not based on the transactions
in a client’s account. An investment advisory program under which all clients pay traditional,
transaction-based commissions is not a wrap fee program. Similarly, a program under which client
assets are allocated among mutual funds is not a wrap fee program because normally there is no payment
for brokerage execution.
The wrap fee brochure must be prepared by the "sponsor" of the wrap fee program, i.e., the
person that, for a portion of the fee, sponsors, organizes, or administers the program or recommends
portfolio managers under the program. Some wrap fee programs will have more than one sponsor, in
which case only one of the sponsors, as selected by the sponsors, needs to prepare the wrap fee
brochure. An investment adviser providing portfolio management services to wrap fee clients is not a
sponsor unless it performs other duties that would cause it to fall within the definition.

Schedule H to Form ADV sets forth the information required in the wrap fee brochure. That
schedule explicitly states that the requests for information in the schedule should not be repeated in the
brochure. The format of the wrap fee brochure should be fully narrative.
DUTY OF BEST EXECUTION

As a fiduciary, an adviser has an obligation to obtain "best execution" of clients’ transactions.
In meeting this obligation, any adviser must execute securities transactions for clients in such a manner
that the client’s total cost or proceeds in each transaction is the most favorable under the circumstances.
In assessing whether this standard is met, an adviser should consider the full range and quality of a
broker’s services when placing brokerage, including, among other things, execution capability,
commission rate, financial responsibility, responsiveness to the adviser, and the value of any research
services provided. See Exchange Act Rel. No. 23170 (April 23, 1986).
PRINCIPAL TRANSACTIONS AND AGENCY CROSS TRANSACTIONS

Section 206(3) of the Act prohibits an adviser, acting as principal for its own account, from
knowingly selling any security to or purchasing any security from a client ("principal transaction"),
without notifying the client in writing, and obtaining the client’s consent before the completion of the
transaction. Notification and consent for principal transactions must be obtained separately for each
transaction. Rule 206(3)-2 under the Act permits an adviser to act as broker for both its advisory client
and the party on the other side of the brokerage transaction ("agency cross transaction") without
obtaining the client’s prior consent to each transaction, provided that the adviser obtains a prior consent
for these types of transactions from the client, and complies with other, enumerated conditions. The rule
does not relieve advisers of their duties to obtain best execution and best price for any transaction. A
principal or agency cross transaction executed by an affiliate of an adviser is deemed to have been
executed by the adviser for purposes of Section 206(3) and Rule 206(3)-2.
INSIDER TRADING PROCEDURES AND DUTY OF SUPERVISION

Section 204A of the Act requires a registered investment adviser to establish, maintain, and
enforce written policies and procedures reasonably designed to prevent the misuse of material, nonpublic
information by the investment adviser or any of its associated persons. Registered investment advisers
also have a continuing responsibility to comply with the Act, including a duty to supervise persons
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associated with the investment adviser. (Section 202(a)(17) of the Act sets out the definition of "person
associated with an investment adviser.")
WITHDRAWAL AND CANCELLATION OF REGISTRATION

If a registered investment adviser ceases to conduct business as an investment adviser, the adviser
must withdraw its registration by filing a Form ADV-W Notice of Withdrawal from Registration. All
information provided on Form ADV-W must be accurate and complete; failure to provide accurate and
complete information could subject the adviser to liability under Section 207 of the Act.
If the Commission finds that a registered investment adviser has ceased to conduct business as
an investment adviser, the Commission will seek to cancel the adviser’s registration. The Commission
periodically seeks to cancel the registrations of investment advisers that have failed to file their Forms
ADV-S, and the registrations of investment advisers that have changed their addresses without amending
their Forms ADV.
STATE REQUIREMENTS

Many states impose their own requirements, including registration, with respect to investment
advisers. An adviser should check with each state in which it proposes to conduct business, not just the
state in which the adviser is located, for information about adviser regulation and registration. The
names and addresses of the appropriate regulating official for each state can be obtained by contacting
the North American Securities Administrators Association, Inc., One Massachusetts Ave., N.W.,
Washington, D.C. 20001, (202) 737-0900.
REQUESTING COPIES OF THE ACT, RULES, FORMS, LETTERS, AND RELEASES

This booklet contains copies of the Act, the rules, and various forms, current as of January
1995. This booklet also contains copies of some useful interpretative releases, but does not contain
copies of any no-action or interpretative letters.
Copies of the Act, the rules, the forms, no-action and interpretative letters, and releases may be
obtained as follows:

1. The Act and the Forms. Request a copy of the "Investment Advisers Act of 1940," and
Forms ADV, ADV-S, ADV-E, and ADV-W, by calling the Publications Unit of the Commission
at (202) 942-4046, or by sending a written request to: Publications Unit, Securities and
Exchange Commission, 450 5th Street, N.W., Mail Stop 2-11, Washington, D.C. 20549. There
is no charge.

2. The Rules. Request a copy of the "Code of Federal Regulations (CFR), Title 17, Part 240
to end" by calling the Superintendent of Documents, Government Printing Office, at (202) 5121800, or by faxing a request to (202) 512-2250. There is a charge. If requesting by telephone
or fax, payment must be made by Visa or MasterCard. Copies of the rules may also be obtained
by writing to the Superintendent of Documents, Government Printing Office, P.O. Box 371954,
Pittsburgh, PA 15250-7954. When requesting by mail, payment may be made by Visa,
MasterCard, personal check, or money order.
3. No-Action and Interpretative Letters and Releases. Request a copy of a particular no-action
or interpretative letter or release from the Office of Filings and Information Services, Public
Reference Branch, by faxing a request to (202) 272-7050, or by writing to the Office of Filings
and Information Services, Public Reference Branch, Securities and Exchange Commission, Room
1024, Mail Stop 1-2, 450 5th Street, N.W., Washington, D.C. 20549. There is a charge. For
additional information, including a schedule of charges, refer to "Schedule of Fees for Record
Services" included in this booklet.
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RULES UNDER THE
INVESTMENT ADVISERS ACT OF 1940

CURRENT AS OF JANUARY 1995

United States Securities and Exchange Commission
Washington, D.C. 20549
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INVESTMENT ADVISERS ACT RULES
CONSENT TO SERVICE OF PROCESS TO BE FURNISHED BY NON-RESIDENT INVESTMENT ADVISERS
AND BY NON-RESIDENT INVESTMENT GENERAL PARTNERS OR MANAGING AGENTS OF
INVESTMENT ADVISERS
Rule 0-2
(a)

Each non-resident investment adviser registered or applying for registration pursuant to section
203 of the Investment Advisers Act of 1940, each non-resident general partner of an
investment adviser partnership which is registered or applying for registration, and each non
resident managing agent of any other unincorporated investment adviser which is registered
or applying for registration, shall furnish to the Commission, in a form prescribed by or
acceptable to it, a written irrevocable consent and power of attorney which (1) designates
the Securities and Exchange Commission as an agent upon whom may be served any process,
pleadings, or other papers in any civil suit or action brought in any appropriate court in any
place subject to the jurisdiction of the United States, where the cause of action (i) accrues
on or after the effective date of this rule, (ii) arises out of any activity, in any place subject
to the jurisdiction of the United States, occurring in connection with the conduct of business
of an investment adviser, and (iii) is founded, directly or indirectly, upon the provisions of the
Securities Act of 1933, the Securities Exchange Act of 1934, the Trust Indenture Act of
1939, the Investment Company Act of 1940, the Investment Advisers Act of 1940, or any
rule or regulation under any of said Acts; and (2) stipulates and agrees that any such civil suit
or action may be commenced by the service of process upon the Commission and the
forwarding of a copy thereof as provided in paragraph (c) of this section, and that the service
aforesaid of any such process, pleadings, or other papers upon the Commission shall be taken
and held in all courts to be as valid and binding as if due personal service thereof had been
made.

(b)

The required consent and power of attorney shall be furnished to the Commission within the
following period of time:
(1)

Each non-resident investment adviser registered at the time this section becomes
effective, and each non-resident general partner or managing agent of any
unincorporated investment adviser registered at the time this section becomes
effective, shall furnish such consent and power of attorney within 60 days after such
date;

(2)

Each investment adviser applying for registration after the effective date of this section
shall furnish, at the time of filing such application, all the consents and powers of
attorney required to be furnished by such investment adviser and by each general
partner or managing agent thereof: Provided, however, that where an application for
registration of an investment adviser is pending at the time this rule becomes effective
such consents and powers of attorney shall be furnished within 30 days after this rule
becomes effective.

(3)

Each investment adviser registered or applying for registration who or which becomes
a non-resident investment adviser after the effective date of this section, and each
general partner or managing agent, of an unincorporated investment adviser registered
or applying for registration, who becomes a non-resident after the effective date of
this section, shall furnish such consent and power of attorney within 30 days
thereafter.

(c)

Service of any process, pleadings or other papers on the Commission under this section shall
be made by delivering the requisite number of copies thereof to the Secretary of the
Commission or to such other person as the Commission may authorize to act on its behalf.
Whenever any process, pleadings or other papers as aforesaid are served upon the
Commission, it shall promptly forward a copy thereof by registered or certified mail to the
appropriate defendants at their last address of record filed with the Commission. The
Commission shall be furnished a sufficient number of copies for such purpose, and one copy
for its file.

(d)

For purposes of this section the following definitions shall apply:
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(1)

The term "investment adviser" shall have the meaning set out in section 202(a)(11)
of the Investment Advisers Act of 1940.

(2)

The term "managing agent" shall mean any person, including a trustee, who directs
or manages or who participates in the directing or managing of the affairs of any
unincorporated organization or association which is not a partnership.

(3)

The term "non-resident investment adviser" shall mean (i) in the case of an individual,
one who resides in or has his principal place of business in any place not subject to
the jurisdiction of the United States; (ii) in the case of a corporation, one incorporated
in or having its principal pace of business in any place not subject to the jurisdiction
of the United States; (iii) in the case of a partnership or other unincorporated
organization or association, one having its principal place of business in any place not
subject to the jurisdiction of the United States.

(4)

A general partner or managing agent of an investment adviser shall be deemed to be
a non-resident if he resides in any place not subject to the jurisdiction of the United
States.

REFERENCES TO RULES AND REGULATIONS
Rule 0-3
The term "rules and regulations" refers to all rules and regulations adopted by the Commission
pursuant to the Act, including the forms for registration and reports and the accompanying
instructions there to.

GENERAL REQUIREMENTS OF PAPERS AND APPLICATIONS
Rule 0-4

(a)

Filing of Papers.All papers required to be filed with the Commission shall, unless otherwise provided by the
rules and regulations under the Act, be delivered through the mails or otherwise to the
Securities and Exchange Commission, Washington, D.C. 20549.
Except as otherwise
provided by the rules and regulations under the Act, such papers shall be deemed to have
been filed with the Securities and Exchange Commission on the date when they are actually
received by it.

(b)

Formal Specifications Respecting Applications.-Every application for an order under any provision of the Act, for which a form with
instructions is not specifically prescribed, and every amendment to such application, shall be
filed in quintuplicate. One copy shall be signed by the applicant, but the other four copies
may have facsimile or typed signatures. Such applications shall be on paper no larger than
8 1/2X11 inches in size. To the extent that the reduction of larger documents would render
them illegible, those documents may be filed on paper larger than 8 1/2X11 inches in size.
The left margin should be at least 1 1 /2 inches wide and, if the application is bound, it should
be bound on the left side. All typewritten or printed matter (including deficits in financial
statements) should be set forth in black so as to permit photocopying and microfilming.

(c)

Authorization Respecting Applications.—
(1)

Every application for an order under any provision of the Act, for which a form with
instructions is not specifically prescribed and which is executed by a corporation,
partnership, or other company and filed with the Commission, shall contain a concise
statement of the applicable provisions of the articles of incorporation, bylaws, or
similar documents, relating to the right of the person signing and filing such application
2
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to take such action on behalf of the applicant, and a statement that all such
requirements have been complied with and that the person signing and filing the same
is fully authorized to do so. If such authorization is dependent on resolutions of
stockholders, directors, or other bodies, such resolutions shall be attached as an
exhibit to, or the pertinent provisions thereof shall be quoted in, the application.

(d)

(2)

If an amendment to any such application shall be filed, such amendment shall contain
a similar statement or, in lieu thereof, shall state that the authorization described in
the original application is applicable to the individual who signs such amendment and
that such authorization still remains in effect.

(3)

When any such application or amendment is signed by an agent or attorney, the power
of attorney evidencing his authority to sign shall contain similar statements and shall
be filed with the Commission.

Verification of Applications and Statements of Fact.-Every application for an order under any provision of the Act, for which a form with
instructions is not specifically prescribed and every amendment to such application, and every
statement of fact formally filed in support of, or in opposition to, any application or declaration
shall be verified by the person executing the same. An instrument executed on behalf of a
corporation shall be verified in substantially the following form, but suitable changes may be
made in such form for other kinds of companies and for individuals:

State of........................................................................................... .....................................................

County of......................................................................................................................................... ,ss:
The undersigned being duly sworn deposes and says that he has duly executed the attached
................. dated .............. . 19..., for and on behalf of .................... (Name of company)
............. ; that he is the ........................................... (Title of Officer) of such company; and that
all action by stockholders, directors, and other bodies necessary to authorize deponent to
execute and file such instrument has been taken. Deponent further says that he is familiar
with such instrument, and the contents thereof, and that the facts therein set forth are true
to the best of his knowledge, information and belief.

(Signature)
(Type or print name beneath)

Subscribed and sworn to before me a.................... (Title of Officer) ........ this................ day of
.......... . 19 ....

[Official Seal] .....................................................

My commission expires...................................

(e)

Statement of Grounds for Application.Each application should contain a brief statement of the reasons why the applicant is deemed
to be entitled to the action requested with a reference to the provisions of the Act and of the
rules and regulations under which application is made.

(f)

Name and Address.Every application shall contain the name and address of each applicant and the name and
3
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address of any person to whom any applicant wishes any question regarding the application
to be directed.

(g)

Proposed Notice.A proposed notice of the proceeding initiated by the filing of the application shall accompany
each application as an exhibit thereto and, if necessary, shall be modified to reflect any
amendments to such application.

(h)

Definition of Application.—
For purposes of this rule, an "application" means any application for an order of the
Commission under the Act other than an application for registration as an investment adviser.

(i)

The manually signed original (or in the case of duplicate originals, one duplicate original) of
all registrations, applications, statements, reports, or other documents filed under the
Investment Advisers Act of 1940, as amended, shall be numbered sequentially (in addition
to any internal numbering which otherwise may be present) by handwritten, typed, printed,
or other legible form of notation from the facing page of the document through the last page
of that document and any exhibits or attachments thereto. Further, the total number of pages
contained in a numbered original shall be set forth on the first page of the document.

PROCEDURE WITH RESPECT TO APPLICATIONS AND OTHER MATTERS

Rule 0-5
The procedure hereinbelow set forth will be followed with respect to any proceeding initiated
by the filing of an application, or upon the Commission's own motion, pursuant to any section of the
Act or any rule or regulation thereunder, unless in the particular case a different procedure is
provided:
(a)

Notice of the initiation of the proceeding will be published in the Federal Register and will
indicate the earliest date upon which an order disposing of the matter may be entered. The
notice will also provide that any interested person may, within the period of time specified
therein, submit to the Commission in writing any facts bearing upon the desirability of a
hearing on the matter and may request that a hearing be held, stating his reasons therefor and
the nature of his interest in the matter.

(b)

An order disposing of the matter will be issued as of course following the expiration of the
period of time referred to in paragraph (a), unless the Commission thereafter orders a hearing
on the matter.

(c)

The Commission will order a hearing on the matter, if it appears that a hearing is necessary
or appropriate in the public interest or for the protection of investors, (1) upon the request
of any interested person or (2) upon its own motion.

(d)

At the time of filing an application under the Act, the applicant or applicants shall pay to the
Commission, in the manner specified in paragraph (b) of Rule 203-3 under the Act, a total fee
of $150, no part of which shall be refunded. This fee shall not be required where a single
application is filed under both the Act and the Investment Company Act of 1940.

(e)

Definition of Application.—
For purposes of this rule, an "application" means any application for an order of the
Commission under the Act other than an application for registration as an investment adviser.

4
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INCORPORATION BY REFERENCE IN APPLICATIONS
Rule 0-6
(a)

Any person filing an application may, subject to the limitations of §201.24 of this chapter,
incorporate by reference as an exhibit to such application any document or part thereof,
including any financial statement or part thereof, previously or concurrently filed with the
Commission pursuant to any act administered by the Commission. The incorporation may be
made whether the matter incorporated was filed by such applicant or any other person. If
any modification has occurred in the text of any such document since the filing thereof, the
applicant shall file with the reference a statement containing the text of any such modification
and the date thereof. If the number of copies of any document previously or concurrently
filed with the Commission is less than the number required to be filed with the application
which incorporates such document, the applicant shall file therewith as many additional copies
of the document as may be necessary to meet the requirements of the application.

(b)

Notwithstanding paragraph (a) of this rule, a certificate of an independent public accountant
or accountants previously or concurrently filed may not be incorporated by reference in any
application unless the written consent of the accountant or accountants to such incorporation
is filed with the application.

(c)

In each case of incorporation by reference, the matter incorporated shall be clearly identified
in the reference. An express statement shall be made to the effect that the specified matter
is incorporated in the application at the particular place where the information is required.

(d)

Notwithstanding paragraph (a) of this rule, no application shall incorporate by reference any
exhibit or financial statement which (1) has been withdrawn, or (2) was filed under any act
administered by the Commission in connection with a registration which has ceased to be
effective, or (3) is contained in an application for registration, registration statement, or report
subject, at the time of the incorporation by reference, to pending proceedings under section
8(b) or 8(d) of the Securities Act of 1933, section 8(e) of the Investment Company Act of
1940, section 15(b)(4)(A) of the Securities Exchange Act of 1934, section 203(e)(1) of the
Act, or to an order entered under any of those sections.

(e)

Notwithstanding paragraph (a) of this rule, the Commission may refuse to permit incorporation
by reference in any case in which in its judgment such incorporation would render an
application incomplete, unclear, or confusing.

(f)

Definition of Application.For purposes of this rule, an "application" means any application for an order of the
Commission under the Act other than an application for registration as an investment adviser.
Note:
Prior to incorporating by reference any document as an exhibit to an
application, applicants are advised to review §201.24 of this chapter as in effect at
the time the application is filed to determine whether such incorporation by reference
would be permissible under that rule.

SMALL ENTITIES FOR PURPOSES OF THE REGULATORY FLEXIBILITY ACT

Rule 0-7

(a)

For purposes of Commission rulemaking in accordance with the provisions of Chapter Six of
the Administrative Procedure Act [5 U.S.C. §601 et seq.], and unless otherwise defined for
purposes of a particular rulemaking proceeding, the term "small business" or "small
organization" for purposes of the Investment Advisers Act of 1940 shall mean an investment
adviser that:

(1)

Manages assets with a total value of $50 million or less, in discretionary or nondiscretionary accounts, as of the end of its most recent fiscal year and does not
render other advisory services; or

5
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(2)

(b)

Solely, or in addition to managing assets of $50 million or less, renders other advisory
services, and the assets related to its advisory business do not exceed in value
$50,000 as of the end of its most recent fiscal year.

As used in this rule, the term "other advisory services" means the services referred to in Form
ADV, Part II, Item 1A(3)-{9).

CERTAIN TRANSACTIONS NOT DEEMED ASSIGNMENTS

Rule 202(a)(1)-1
A transaction which does not result in a change of actual control or management of an investment
adviser is not an assignment for purposes of section 205(2) of the Act.
APPLICATION FOR REGISTRATION OF INVESTMENT ADVISER
Rule 203-1

(a)

An application for registration of an investment adviser filed pursuant to section 203(c) of the
Act shall be filed on Form ADV in accordance with the instructions contained therein.

(b)

A Form ADV filed by an investment-adviser partnership which is not registered when such
form is filed and which succeeds to and continues the business of a predecessor partnership
registered as an investment adviser shall be deemed to be an application for registration even
though designated as an amendment if it is filed to reflect the changes in the partnership and
to furnish required information concerning any new partners.

(c)

A Form ADV filed by an investment adviser corporation, which is not registered when such
form is filed and which succeeds to and continues the business of a predecessor corporation
registered as an investment adviser shall be deemed to be an application for registration even
though designated as an amendment if the succession is based solely on a change in the
predecessor's state of incorporation and the amendment is filed to reflect that change.

(d)

A Form ADV filed by an investment adviser corporation, partnership, sole proprietorship or
other entity which is not registered when such form is filed and which succeeds to and
continues the business of a predecessor corporation, partnership, sole proprietorship or other
entity registered as an investment adviser shall be deemed to be an application for registration
even though designated as an amendment if the succession is based solely on a change in
the predecessor's form of organization and the amendment is filed to reflect that change.

WITHDRAWAL FROM REGISTRATION
Rule 203-2

(a)

Notice of withdrawal from registration as an investment adviser pursuant to section 203(h)
shall be filed on Form ADV-W in accordance with the instructions contained therein.

(b)

Except as hereinafter provided, a notice to withdraw from registration filed by an investment
adviser pursuant to section 203(h) shall become effective on the 60th day after the filing
thereof with the Commission or within such shorter period of time as the Commission may
determine. If, prior to the effective date of a notice of withdrawal from registration, the
Commission has instituted a proceeding pursuant to section 203(e) to suspend or revoke
registration, or a proceeding pursuant to section 203(h) to impose terms or conditions upon
withdrawal, the notice of withdrawal shall not become effective except at such time and upon
such terms and conditions as the Commission deems necessary or appropriate in the public
interest or for the protection of investors.

(c)

Every notice of withdrawal filed pursuant to this rule shall constitute a "report" within the
6
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meaning of sections 204 and 207 and other applicable provisions of the Act.

FEES FOR REGISTRANTS AND APPLICANTS
Rule 203-3

(a)

At the time of filing by an investment adviser of an application for registration under the Act,
the applicant shall pay to the Commission a fee of $150, no part of which shall be refunded.

(b)

All payments of fees shall be made in cash, certified check, personal check or by United
States Postal Money Orders, bank cashier's check or bank money order payable to the
Securities and Exchange Commission, omitting the name or title of officials of the
Commission. Payment of fees required by this section shall be made in accordance with the
directions set forth in §202.3a of this chapter.

DEFINITION OF "CLIENT" OF AN INVESTMENT ADVISER FOR CERTAIN PURPOSES RELATING TO
LIMITED PARTNERSHIPS
Rule 203(b)(3)-1

Preliminary Notes to Rule 203(b)(3)-1

(a)

(b)

1.

This rule is a safe harbor and is not intended to specify the exclusive method for a
limited partnership, rather than each limited partner, to be counted as a "client” for
purposes of section 203(b)(3) of the Act. The rule is not intended to create any
presumptions about the status of any person not relying, or unable to rely, on the rule.

2.

Any person relying on this rule is reminded that section 208(d) of the Act makes it
unlawful generally for such person to do indirectly, or through any other person, any
act which it would be unlawful for such person to do directly under the Act or the
rules thereunder. The fact that a person relying on this rule is related to a registered
investment adviser is not sufficient, in and of itself, to preclude reliance on the rule.
However, absent the separate and distinct operation of a registered adviser from a
person relying on this rule, section 208(d) requires the two entities to be viewed as
a single entity for purposes of section 203(b)(3) of the Act.

As used in this section:

(1)

A "related person" of another person is any person controlling, controlled by, under
common control with, or any employee or employer of, such other person; and

(2)

A limited partner is an "investment advisory client" of a general partner or other
person acting as investment adviser to the partnership, or any related person of the
foregoing persons, if the limited partner receives from any such person (i) investment
advisory services of a nature that the person providing the services would be an
investment adviser, as defined in section 202(a)(11) of the Act or (ii) investment
advice to transfer its assets from one limited partnership to another one; Provided,
however, That a limited partner is not an investment advisory client of a person solely
because such person offers, promotes, or sells interests in the limited partnership to
the limited partners as a group solely with respect to the performance of, or the plans
for, the partnership's assets (or similar matters).

For purposes of section 203(b)(3) of the Act:
(1)

A limited partnership shall be counted as a client of any general partner or
other person acting as investment adviser to the partnership; and

(2)

A limited partner shall not be counted as a client of the general partner or other person
acting as investment adviser to the partnership; if:
7
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(3)

(c)

(i)

The limited partnership interests are securities; and

(ii)

The general partner or other person provides investment advice to the
partnership based on the investment objectives of the limited partnership.

Paragraph (b)(2) of this section shall not be available with respect to a limited partner
who is, separate and apart from its status as a limited partner, an investment advisory
client of (i) a general partner or other person acting as investment adviser to the
partnership, or (ii) any related person thereof. The fact that paragraph (b)(2) of this
section is not available with respect to a particular limited partner shall not affect the
availability of that paragraph with respect to any other limited partner otherwise
complying with paragraph (b)(2) of this section.

Any person relying on this rule shall not be deemed to be holding itself out generally to the
public as an investment adviser, within the meaning of section 203(b)(3), solely because it
participates in a non-public offering of limited partnership interests under the Securities Act
of 1933.

AMENDMENTS TO APPLICATION FOR REGISTRATION
Rule 204-1
(a)

(b)

(1)

Every investment adviser whose registration is effective January 1,1986 shall file as
an amendment to the application a complete Form ADV (§279.1 of this chapter
revised as of January 1,1986) not later than March 31, 1986. An adviser filing an
amendment under this paragraph need not file Form ADV-S, or any amendment
required by paragraph (b)(2) of Rule 204-1, required to be filed between January
1,1986 and December 31, 1986.

(2)

Every investment adviser whose registration is pending on January 1, 1986 shall
promptly file as an amendment to the application a complete Form ADV (§ 279.1 of
this chapter as revised as of January I, 1986), prior to its registration becoming
effective, unless it shall have prior thereto so amended its application.

(1)

If the information contained in the response to Items 1, 2, 3, 4, 5, 8, 11, 13A, 13B,
14A and 14B of Part I of any application for registration as an investment adviser, or
in any amendment thereto, becomes inaccurate for any reason or if the information
contained in response to any question in Items 9 and 10 of Part I, all of Part II (except
Item 14), and all of Schedule H of any application for registration as an investment
adviser, or in any amendment thereto, becomes inaccurate in a material manner, the
investment adviser shall promptly file an amendment on Form ADV (§279.1 of this
chapter) correcting such information.

(2)

For al) other changes not designated in paragraph (b)(1) of this section, the investment
adviser shall file an amendment on Form ADV correcting such information within 90
days of the end of the fiscal year. In addition, a balance sheet as required by Item
14 of Part II shall be filed within 90 days of the end of the applicant's fiscal year.

(3)

If the information contained in response to question 3 of Part I becomes inaccurate,
the investment adviser shall file an amendment on Form ADV correcting such
information within 90 days of the end of the applicant's fiscal year. However, if the
investment adviser's registration or license in another jurisdiction has been restricted,
suspended, terminated (either voluntarily or involuntarily) or withdrawn, the investment
adviser shall promptly file an amendment.

(c)

Every investment adviser, whose registration is effective on the last day of its fiscal year shall
file a Form ADV-S (§279.3 of this chapter) within 90 days of the end of its fiscal year unless
its registration has been withdrawn, cancelled or revoked prior to that date.

(d)

Every document required pursuant to this rule shall constitute a "report" within the meaning
8
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of sections 204 and 207 of the Act [15 U.S.C. 80b-4, 80b-7L
BOOKS AND RECORDS TO BE MAINTAINED BY INVESTMENT ADVISERS

Rule 204-2
(a)

Every investment adviser who makes use of the mails or of any means or instrumentality of
interstate commerce in connection with his or its business as an investment adviser {other
than one specifically exempted from registration pursuant to section 203(b) of the Act) shall
make and keep true, accurate and current the following books and records relating to his
investment advisory business:
(1)

A journal or journals, including cash receipts and disbursements records, and any other
records of original entry forming the basis of entries in any ledger.

(2)

General and auxiliary ledgers (or other comparable records) reflecting asset, liability,
reserve, capital, income and expense accounts.

(3)

A memorandum of each order given by the investment adviser for the purchase or sale
of any security, of any instruction received by the investment adviser from the client
concerning the purchase, sale, receipt or delivery of a particular security, and of any
modification or cancellation of any such order or instruction. Such memoranda shall
show the terms and conditions of the order, instruction, modification or cancellation;
shall identify the person connected with the investment adviser who recommended
the transaction to the client and the person who placed such order; and shall show
the account for which entered, the date of entry, and the bank, broker or dealer by
or through whom executed where appropriate. Orders entered pursuant to the
exercise of discretionary power shall be so designated.

(4)

All check books, bank statements, cancelled checks and cash reconciliations of the
investment adviser.

(5)

All bills or statements (or copies thereof), paid or unpaid, relating to the business of
the investment adviser as such.

(6)

All trial balances, financial statements, and internal audit working papers relating to
the business of such investment adviser.

(7)

Originals of all written communications received and copies of all written
communications sent by such investment adviser relating to (A) any recommendation
made or proposed to be made and any advice given or proposed to be given, (B) any
receipt, disbursement or delivery of funds or securities, or (C) the placing or execution
of any order to purchase or sell any security:. Provided, however, (i) that the
investment adviser shall not be required to keep any unsolicited market letters and
other similar communications of general public distribution not prepared by or for the
investment adviser, and (ii) that if the investment adviser sends any notice, circular
or other advertisement offering any report, analysis, publication or other investment
advisory service to more than 10 persons, the investment adviser shall not be required
to keep a record of the names and addresses of the persons to whom it was sent;
except that if such notice, circular or advertisement is distributed to persons named
on any list, the investment adviser shall retain with the copy of such notice, circular
or advertisement a memorandum describing the list and the source thereof.

(8)

A list or other record of all accounts in which the investment adviser is vested with
any discretionary power with respect to the funds, securities or transactions of any
client.

(9)

All powers of attorney and other evidences of the granting of any discretionary
authority by any client to the investment adviser, or copies thereof.

(10)

All written agreements (or copies thereof) entered into by the investment adviser with

9
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any client or otherwise relating to the business of such investment adviser as such.
(11)

A copy of each notice, circular, advertisement, newspaper article, investment letter,
bulletin or other communication that the investment adviser circulates or distributes,
directly or indirectly, to 10 or more persons (other than persons connected with such
investment adviser), and if such notice, circular, advertisement, newspaper article,
investment letter, bulletin or other communication recommends the purchase or sale
of a specific security and does not state the reasons for such recommendation, a
memorandum of the investment adviser indicating the reasons therefor.

(12)

A record of every transaction in a security in which the investment adviser or any
advisory representative (as hereinafter defined) of such investment adviser has, or by
reason of such transaction acquires, any direct or indirect beneficial ownership, except
(i) transactions effected in any account over which neither the investment adviser nor
any advisory representative of the investment adviser has any direct or indirect
influence or control; and (ii) transactions in securities which are direct obligations of
the United States. Such record shall state the title and amount of the security
involved; the date and nature of the transaction (i.e., purchase, sale or other
acquisition or disposition); the price at which it was effected; and the name of the
broker, dealer or bank with or through whom the transaction was effected. Such
record may also contain a statement declaring that the reporting or recording of any
such transaction shall not be construed as an admission that the investment adviser
or advisory representative has any direct or indirect beneficial ownership in the
security. A transaction shall be recorded not later than 10 days after the end of the
calendar quarter in which the transaction was effected.

For purposes of this paragraph-(A)

The term "advisory representative" shall mean any partner, officer or director
of the investment adviser; any employee who makes any recommendation,
who participates in the determination of which recommendation shall be made,
or whose functions or duties relate to the determination of which
recommendation shall be made; any employee who, in connection with his
duties, obtains any information concerning which securities are being
recommended prior to the effective dissemination of such recommendations
or of the information concerning such recommendations; and any of the
following
persons
who
obtain
information
concerning
securities
recommendations being made by such investment adviser prior to the effective
dissemination of such recommendations or of the information concerning such
recommendations: (i) any person in a control relationship to the investment
adviser, (ii) any affiliated person of such controlling person and (iii) any
affiliated person of such affiliated person.

(B)

"Control" shall have the same meaning as that set forth in section 2(a)(9) of
the Investment Company Act of 1940, as amended.

An investment adviser shall not be deemed to have violated the provisions of
subparagraph (12) because of his failure to record securities transactions of any
advisory representative if he establishes that he instituted adequate procedures and
used reasonable diligence to obtain promptly reports of all transactions required to be
recorded.

(13)

Notwithstanding the provisions of subparagraph (12) above, where the investment
adviser is primarily engaged in a business or businesses other than advising registered
investment companies or other advisory clients, a record must be maintained of every
transaction in a security in which the investment adviser or any advisory representative
(as hereinafter defined) of such investment adviser has, or by reason of such
transaction acquires, any direct or indirect beneficial ownership, except (i) transactions
effected in any account over which neither the investment adviser nor any advisory
representative of the investment adviser has any direct or indirect influence or control;
and (ii) transactions in securities which are direct obligations of the United States.
Such record shall state the title and amount of the security involved; the date and
10
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nature of the transaction (i.e., purchase, sale or other acquisition or disposition); the
price at which it was effected; and the name of the broker, dealer or bank with or
through whom the transaction was effected. Such record may also contain a
statement declaring that the reporting or recording of any such transaction shall not
be construed as an admission that the investment adviser or advisory representative
has any direct or indirect beneficial ownership in the security. A transaction shall be
recorded not later than 10 days after the end of the calendar quarter in which the
transaction was effected.
For purposes of this paragraph--

(A)

The term "advisory representative", when used in connection with a company
primarily engaged in a business or businesses other than advising registered
investment companies or other advisory clients, shall mean any partner, officer,
director or employee of the investment adviser who makes any
recommendation, who participates in the determination of which
recommendation shall be made, or whose functions or duties relate to the
determination of which recommendation shall be made, or who, in connection
with his duties, obtains any information concerning which securities are being
recommended prior to the effective dissemination of such recommendations
or of the information concerning such recommendations; and any of the
following
persons
who
obtain
information
concerning
securities
recommendations being made by such investment adviser prior to the effective
dissemination of such recommendations or of the information concerning such
recommendations: (i) any person in a control relationship to the investment
adviser, (ii) any affiliated person of such controlling person and (iii) any
affiliated person of such affiliated person.

(B)

"Control" shall have the same meaning as that set forth in section 2(a)(9) of
the Investment Company Act of 1940, as amended.

(C)

An investment adviser is "primarily engaged in a business or businesses other
than advising registered investment companies or other advisory clients" when,
for each of its most recent three fiscal years or for the period of time since
organization, whichever is lesser, the investment adviser derived, on an
unconsolidated basis, more than 50% of (1) its total sales and revenues, and
(2) its income (or loss) before income taxes and extraordinary items, from such
other business or businesses.

An investment adviser shall not be deemed to have violated the provisions of this
subparagraph (13) because of his failure to record securities transactions of any
advisory representative if he establishes that he instituted adequate procedures and
used reasonable diligence to obtain promptly reports of all transactions required to be
recorded.

(14)

A copy of each written statement and each amendment or revision thereof, given or
sent to any client or prospective client of such investment adviser in accordance with
the provisions of Rule 204-3 under the Act, and a record of the dates that each
written statement, and each amendment or revision thereof, was given, or offered to
be given, to any client or prospective client who subsequently becomes a client.

(15)

All written acknowledgments of receipt obtained from clients pursuant to
§275.206(4)-3(a)(2)(iii)(B) of this chapter and copies of the disclosure documents
delivered to clients by solicitors pursuant to §275.206(4)-3 of this chapter.

(16)

All accounts, books, internal working papers, and any other records or documents that
are necessary to form the basis for or demonstrate the calculation of the performance
or rate of return of any or all managed accounts or securities recommendations in any
notice, circular, advertisement, newspaper article, investment letter, bulletin or other
communication that the investment adviser circulates or distributes, directly or
indirectly, to 10 or more persons (other than persons connected with such investment
adviser); provided, however, that, with respect to the performance of managed
11
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accounts, the retention of all account statements, if they reflect all debits, credits, and
other transactions in a client's account for the period of the statement, and all
worksheets necessary to demonstrate the calculation of the performance or rate of
return of all managed accounts shall be deemed to satisfy the requirements of this
paragraph.
(b)

(c)

If an investment adviser subject to paragraph (a) of this rule has custody or possession of
securities or funds of any client, the records required to be made and kept under paragraph
(a) above shall include:

(1)

A journal of other record showing all purchases, sales, receipts and deliveries of
securities (including certificate numbers) for such accounts and all other debits and
credits to such accounts.

(2)

A separate ledger account for each such client showing all purchases, sales, receipts
and deliveries of securities, the date and price of each such purchase and sale, and
all debits and credits.

(3)

Copies of confirmations of all transactions effected by or for the account of any such
client.

(4)

A record for each security in which any such client has a position, which record shall
show the name of each such client having any interest in each security, the amount
or interest of each such client, and the location of each such security.

Every investment adviser subject to paragraph (a) of this rule who renders any investment
supervisory or management service to any client shall, with respect to the portfolio being
supervised or managed and to the extent that the information is reasonably available to or
obtainable by the investment adviser, make and keep true, accurate and current:
(1)

Records showing separately for each such client the securities purchased and sold,
and the date, amount and price of each such purchase and sale.

(2)

For each security in which any such client has a current position, information from
which the investment adviser can promptly furnish the name of each such client, and
the current amount or interest of such client.

(d)

Any books or records required by this rule may be maintained by the investment adviser in
such manner that the identity of any client to whom such investment adviser renders
investment supervisory services is indicated by numerical or alphabetical code or some similar
designation.

(e)

(1)

All books and records required to be made under the provisions of paragraph (a) to
(1),
(c)
inclusive, of this rule (except for books and records required to be made under
the provisions of paragraphs (a)(11) and (a)(16) of this rule), shall be maintained and
preserved in an easily accessible place for a period of not less than five years from
the end of the fiscal year during which the last entry was made on such record, the
first two years in an appropriate office of the investment adviser.

(2)

Partnership articles and any amendments thereto, articles of incorporation, charters,
minute books, and stock certificate books of the investment adviser and of any
predecessor, shall be maintained in the principal office of the investment adviser and
preserved until at least three years after termination of the enterprise.

(3)

Books and records required to be made under the provisions of paragraphs (a)(11) and
(a)( 16) of this rule shall be maintained and preserved in an easily accessible place for
a period of not less than five years, the first two years in an appropriate office of the
investment adviser, from the end of the fiscal year during which the investment
adviser last published or otherwise disseminated, directly or indirectly, the notice,
circular, advertisement, newspaper article, investment letter, bulletin or other
communication.

12
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(f)

An investment adviser subject to paragraph (a) of this rule, before ceasing to conduct or
discontinuing business as an investment adviser shall arrange for and be responsible for the
preservation of the books and records required to be maintained and preserved under this rule
for the remainder of the period specified in this rule, and shall notify the Commission in
writing, at its principal office, Washington, D.C. 20549, of the exact address where such
books and records will be maintained during such period.

(g)

(1)

(h)

The records required to be maintained and preserved pursuant to this rule may be
immediately produced or reproduced by photograph on film or, as provided in
paragraph (g)(2) below, on magnetic disk, tape or other computer storage medium,
and be maintained and preserved for the required time in that form. If records are
produced or reproduced by photographic film or computer storage medium, the
investment adviser shall:

(i)

arrange the records and index the films or computer storage medium so as to
permit the immediate location of any particular record,

(ii)

be ready at all times to provide, and promptly provide, any facsimile
enlargement of film or computer printout or copy of the computer storage
medium which the Commission by its examiners or other representatives may
request,

(iii)

store separately from the original one other copy of the film or computer
storage medium for the time required,

(iv)

with respect to records stored on computer storage medium, maintain
procedures for maintenance and preservation of, and access to, records so as
to reasonably safeguard records from loss, alteration, or destruction, and

(v)

with respect to records stored on photographic film, at all times have available
for Commission examination of its records pursuant to section 204 of the
Investment Advisers Act of 1940, facilities for immediate, easily readable
projection of the film and for producing easily readable facsimile enlargements.

(2)

Pursuant to paragraph (g)(1) an adviser may maintain and preserve on computer tape
or disk or other computer storage medium records which, in the ordinary course of
the adviser's business, are created by the adviser on electronic media or are received
by the adviser solely on electronic media or by electronic data transmission.

(1)

Any book or other record made, kept, maintained and preserved in compliance with
Rules 17a-3 [17 CFR 240.17a-3] and 17a-4 [17 CFR 240.17a-4] under the Securities
Exchange Act of 1934, which is substantially the same as the book or other record
required to be made, kept, maintained and preserved under this rule, shall be deemed
to be made, kept, maintained and preserved in compliance with this rule.

(2)

A record made and kept pursuant to any provision of paragraph (a) of this rule, which
contains all the information required under any other provision of paragraph (a), need
not be maintained in duplicate in order to meet the requirements of the other provision
of paragraph (a) of the rule.

(i)

As used in this rule the term "discretionary power” shall not include discretion as to the price
at which or the time when a transaction is or is to be effected, if, before the order is given
by the investment adviser, the client has directed or approved the purchase or sale of a
definite amount of the particular security.

(j)

(1)

Except as provided in paragraph (j)(3) hereof, each non-resident investment adviser
registered or applying for registration pursuant to section 203 of the Act shall keep,
maintain and preserve, at a place within the United States designated in a notice from
him as provided in paragraph (j)(2) hereof, true, correct, complete and current copies
of books and records which he is required to make, keep current, maintain or preserve
pursuant to any provision of any rule or regulation of the Commission adopted under
the Act.

13
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(2)

Except as provided in paragraph (j)(3) hereof, each non-resident investment adviser
subject to this paragraph (j) shall furnish to the Commission a written notice specifying
the address of the place within the United States where the copies of the books and
records required to be kept and preserved by him pursuant to paragraph (j)(1) hereof
are located. Each non-resident broker or dealer registered or applying for registration
when this paragraph becomes effective shall file such notice within 30 days after such
rule becomes effective. Each non-resident investment adviser who files an application
for registration after this paragraph becomes effective shall file such notice with such
application for registration.

(3)

Notwithstanding the provisions of paragraphs (j)(1) and (j)(2) hereof, a non-resident
investment adviser need not keep or preserve within the United States copies of the
books and records referred to in said paragraphs (j)(1) and (j)(2), if:

(i)

Such non-resident investment adviser files with the Commission, at the time
or within the period provided by paragraph (j)(2) hereof, a written undertaking,
in form acceptable to the Commission and signed by a duly authorized person,
to furnish to the Commission, upon demand, at its principal office in
Washington, D.C., or at any Regional or District Office of the Commission
designated in such demand, true, correct, complete and current copies of any
or all of the books and records which he is required to make, keep current,
maintain, or preserve pursuant to any provision of any rule or regulation of the
Commission adopted under the Act, or any part of such books and records
which may be specified in such demand. Such undertaking shall be in
substantially the following form:
The undersigned hereby undertakes to furnish at its own expense to
the Securities and Exchange Commission at its principal office in
Washington, D.C., or at any Regional or District Office of said
Commission specified in a demand for copies of books and records
made by or on behalf of said Commission, true, correct, complete, and
current copies of any or all, or any part, of the books and records
which the undersigned is required to make, keep current or preserve
pursuant to any provision of any rule or regulation of the Securities and
Exchange Commission under the Investment Advisers Act of 1940.
This undertaking shall be suspended during any period when the
undersigned is making, keeping current, and preserving copies of all
of said books and records at a place within the United States in
compliance with Rule 204-2(j) under the Investment Advisers Act of
1940. This undertaking shall be binding upon the undersigned and the
heirs, successors and assigns of the undersigned, and the written
irrevocable consents and powers of attorney of the undersigned, its
general partners and managing agents filed with the Securities and
Exchange Commission shall extend to and cover any action to enforce
same.

and

(ii)

Such non-resident investment adviser furnishes to the Commission, at his own
expense 14 days after written demand therefor forwarded to him by registered
mail at his last address of record filed with the Commission and signed by the
Secretary of the Commission or such other person as the Commission may
authorize to act in its behalf, true, correct, complete and current copies of any
or all books and records which such investment adviser is required to make,
keep current or preserve pursuant to any provision of any rule or regulation
of the Commission adopted under the Act, or any part of such books and
records which may be specified in said written demand. Such copies shall be
furnished to the Commission at its principal office in Washington, D.C., or at
any Regional or District Office of the Commission which may be specified in
said written demand.

14
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(4)

For purposes of this rule the term "non-resident investment adviser" shall have the
meaning set out in Rule 0-2{d)(3) under the Act.

WRITTEN DISCLOSURE STATEMENTS

Rule 204-3
(a)

General Requirement.-Unless otherwise provided in this rule, an investment adviser, registered or required to be
registered pursuant to section 203 of the Act shall, in accordance with the provisions of this
section, furnish each advisory client and prospective advisory client with a written disclosure
statement which may be either a copy of Part II of its Form ADV which complies with
§275.204-1 (b) under the Act or a written document containing at least the information then
so required by Part II of Form ADV.

(b)

(c)

Delivery.-{1)

An investment adviser, except as provided in paragraph (2), shall deliver the statement
required by this section to an advisory client or prospective advisory client (i) not less
than 48 hours prior to entering into any written or oral investment advisory contract
with such client or prospective client, or (ii) at the time of entering into any such
contract, if the advisory client has a right to terminate the contract without penalty
within five business days after entering into the contract.

(2)

Delivery of the statement required by paragraph (1) need not be made in connection
with entering into (i) an investment company contract or (ii) a contract for impersonal
advisory services.

Offer to Deliver. (1)

An investment adviser, except as provided in paragraph (2), annually shall, without
charge, deliver or offer in writing to deliver upon written request to each of its
advisory clients the statement required by this section.

(2)

The delivery or offer required by paragraph (1) need not be made to advisory clients
receiving advisory services solely pursuant to (i) an investment company contract or
(ii) a contract for impersonal advisory services requiring a payment of less than $200;

(3)

With respect to an advisory client entering into a contract or receiving advisory
services pursuant to a contract for impersonal advisory services which requires a
payment of $200 or more, an offer of the type specified in paragraph (1) shall also
be made at the time of entering into an advisory contract.

Any statement requested in writing by an advisory client pursuant to an offer required by this
paragraph must be mailed or delivered within seven days of the receipt of the request.
(d)

Omission of Inapplicable Information.-If an investment adviser renders substantially different types of investment advisory services
to different advisory clients, any information required by Part II of Form ADV may be omitted
from the statement furnished to an advisory client or prospective advisory client if such
information is applicable only to a type of investment advisory service or fee which is not
rendered or charged, or proposed to be rendered or charged, to that client or prospective
client.

(e)

Other disclosures.Nothing in this rule shall relieve any investment advisor from any obligation pursuant to any
provision of the Act or the rules and regulations thereunder or other federal or state law to
disclose any information to its advisory clients or prospective advisory clients not specifically
15
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required by this rule.
(f)

(g)

Sponsors of Wrap Fee Programs—
(1)

An investment adviser, registered or required to be registered pursuant to section 203
of the Act, that is compensated under a wrap fee program for sponsoring, organizing,
or administering the program, or for selecting, or providing advice to clients regarding
the selection of, other investment advisers in the program, shall, in lieu of the written
disclosure statement required by paragraph (a) of this section and in accordance with
the other provisions of this section, furnish each client and prospective client of the
wrap fee program with a written disclosure statement containing at least the
information required by Schedule H of Form ADV (§279.1 of this Chapter). Any
additional information included in such disclosure should be limited to information
concerning wrap fee programs sponsored by the investment adviser.

(2)

If the investment adviser is required under this paragraph (f) to furnish disclosure
statements to clients or prospective clients of more than one wrap fee program, the
investment adviser may omit from the disclosure statement furnished to clients and
prospective clients of a wrap fee program or programs any information required by
Schedule H that is not applicable to clients or prospective clients of that wrap fee
program or programs.

(3)

An investment adviser need not furnish the written disclosure statement required by
paragraph (f)(1) of this section to clients and prospective clients of a wrap fee program
if another investment adviser is required to furnish and does furnish the written
disclosure statement to all clients and prospective clients of the wrap fee program.

(4)

An investment adviser that is required under this paragraph (f) to furnish a disclosure
statement to clients of a wrap fee program shall furnish the disclosure statement to
each client of the wrap fee program (including clients that have previously been
furnished the brochure required under paragraph (a) of this section) no later than
October 1, 1994.

Definitions.For the purpose of this rule:

(1)

"contract for impersonal advisory services" means any contract relating solely to the
provision of investment advisory services (i) by means of written material or oral
statements which do not purport to meet the objectives or needs of specific individuals
or accounts; (ii) through the issuance of statistical information containing no
expression of opinion as to the investment merits of a particular security; or (iii) any
combination of the foregoing services.

(2)

"entering into," in reference to an investment advisory contract, does not include an
extension or renewal without material change of any such contract which is in effect
immediately prior to such extension or renewal.

(3)

"investment company contract" means a contract with an investment company
registered under the Investment Company Act of 1940 which meets the requirements
of section 15(c) of that Act.

(4)

"wrap fee program" means a
fee or fees not based directly
advisory services (which may
selection of other investment

program under which any client is charged a specified
upon transactions in a client's account for investment
include portfolio management or advice concerning the
advisers) and execution of client transactions.
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DEFINITION OF "INVESTMENT PERFORMANCE" OF AN INVESTMENT COMPANY AND "INVESTMENT
RECORD" OF AN APPROPRIATE INDEX OF SECURITIES PRICES
Rule 205-1
(a)

"Investment performance" of an investment company for any period shall mean the sum of:
(1)

the change in its net asset value per share during such period; and

(2)

the value of its cash distributions per share accumulated to the end of such period;

(3)

the value of capital gains taxes per share paid or payable on undistributed realized
long-term capital gains accumulated to the end of such period;

expressed as a percentage of its net asset value per share at the beginning of such period.
For this purpose, the value of distributions per share of realized capital gains, of dividends
per share paid from investment income and of capital gains taxes per share paid or payable
on undistributed realized long-term capital gains shall be treated as reinvested in shares of the
investment company at the net asset value per share in effect at the close of business on the
record date for the payment of such distributions and dividends and the date on which
provision is made for such taxes, after giving effect to such distributions, dividends and taxes.
(b)

"Investment record" of an appropriate index of securities prices for any period shall mean the
sum of:

(1)

the change in the level of the index during such period; and

(2)

the value, computed consistently with the index, of cash distributions made by
companies whose securities comprise the index accumulated to the end of such
period;

expressed as a percentage of the index level at the beginning of such period. For this purpose
cash distributions on the securities which comprise the index shall be treated as reinvested
in the index at least as frequently as the end of each calendar quarter following the payment
of the dividend.
DEFINITION OF "SPECIFIED PERIOD" OVER WHICH THE ASSET VALUE OF THE COMPANY OR
FUND UNDER MANAGEMENT IS AVERAGED
Rule 205-2

(a) For purposes of this rule:

(1)

"Fulcrum fee" shall mean the fee which is paid or earned when the investment
company's performance is equivalent to that of the index or other measure of
performance.

(2)

"Rolling period" shall mean a period consisting of a specified number of subperiods
of definite length in which the most recent subperiod is substituted for the earliest
subperiod as time passes.

(b)

The specified period over which the asset value of the company or fund under management
is averaged shall mean the period over which the investment performance of the company or
fund and the investment record of an appropriate index of securities prices or such other
measure of investment performance are computed.

(c)

Notwithstanding paragraph (b), the specified period over which the asset value of the
company or fund is averaged for the purpose of computing the fulcrum fee may differ from
the period over which the asset value is averaged for computing the performance related
portion of the fee, only if
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(1)

The performance related portion of the fee is computed over a rolling period and the
total fee is payable at the end of each subperiod of the rolling period; and

(2)

The fulcrum fee is computed on the basis-of the asset value averaged over the most
recent subperiod or subperiods of the rolling period.

EXEMPTION FROM THE COMPENSATION PROHIBITION OF SECTION 205(1) FOR REGISTERED
INVESTMENT ADVISERS
Rule 205-3

(a)

General.The provisions of section 205(1) of the Act shall not prohibit any registered investment
adviser from entering into, performing, renewing or extending an investment advisory contract
which provides for compensation to the investment adviser on the basis of a share of the
capital gains upon, or the capital appreciation of, the funds, or any portion of the funds, or
a client, Provided, That all the conditions in this rule are satisfied.

(b)

(c)

Nature of the client.(1)

The client entering into the contract subject to this rule must be (i) a natural person
or a company, as defined in paragraphs (b)(2) and (g)(1) of this rule, who immediately
after entering into the contract has at least $500,000 under the management of the
investment adviser; or (ii) a person who the registered investment adviser (and any
person acting on his behalf) entering into the contract reasonably believes, immediately
prior to entering into the contract, is a natural person or a company, as defined in
paragraphs (b)(2) and (g)(1) of this rule, whose net worth at the time the contract is
entered into exceeds $1,000,000. (The net worth of a natural person may include
assets held jointly with such person's spouse.)

(2)

The term "company" as used in paragraph (b)(1) does not include (i) a private
investment company, as defined in paragraph (g)(2) of this rule, (ii) an investment
company registered under the Investment Company Act of 1940 or (iii) a business
development company, as defined in section 202(a)(22) of the Investment Advisers
Act of 1940, unless each of the equity owners (other than the investment adviser
entering into a contract under the rule) of any such company is a natural person or
company described in this paragraph (b).

Compensation formula.The compensation paid to the adviser under this rule with respect to the performance of any
securities over a given period shall be based on a formula which:

(d)

(1)

Includes, in the case of securities for which market quotations are readily available,
the realized capital losses and unrealized capital depreciation of the securities over the
period;

(2)

Includes, in the case of securities for which market quotations are not readily available,
(i) the realized capital losses of the securities over the period; and (ii) if the unrealized
capital appreciation of the securities over the period is included, the unrealized capital
depreciation of the securities over the period; and

(3)

Provides that any compensation paid to the adviser under this rule is based on the
gains less the losses (computed in accordance with paragraphs (c)(1) and (2)) in the
client's account for a period of not less than one year.

Disclosure.In addition to the requirements of Form ADV, the adviser shall disclose to the client, or the
client's independent agent, prior to entering into an advisory contract under this rule, all
18
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material information concerning the proposed advisory arrangement including the following:

(e)

(1)

That the fee arrangement may create an incentive for the adviser to make investments
that are riskier or more speculative than would be the case in the absence of a
performance fee;

(2)

Where relevant, that the adviser may receive increased compensation with regard to
unrealized appreciation as well as realized gains in the client's account;

{3)

The periods which will be used to measure investment performance throughout the
contract and their significance in the computation of the fee;

(4)

The nature of any index which will be used as a comparative measure of investment
performance, the significance of the index, and the reason the adviser believes the
index is appropriate; and

(5)

Where an adviser's compensation is based in part on the unrealized appreciation of
securities for which market quotations are not readily available, how the securities will
be valued and the extent to which the valuation will be determined independently.

Arms-Length contract.The investment adviser (and any person acting on its behalf) who enters into the contract
must reasonably believe, immediately prior to entering into the contract, that the contract
represents an arm's-length arrangement between the parties and that the client (or in the case
of a client which is a company as defined in paragraph (g)(1), the person representing the
company), alone or together with the client's independent agent, understands the proposed
method of compensation and its risks. The representative of a company may be a partner,
director, officer or an employee of the company or the trustee, where the company is a trust,
or any other person designated by the company or trustee, but must satisfy the definition of
client's independent agent set forth in paragraph (g)(4).

(f)

(g)

Transition rule.(1)

The proviso of paragraph (a) and paragraphs (b), (c) and (e) of this rule do not apply
to any advisory contract (or renewal or extension thereof) between an investment
adviser and a client where (i) the contract was entered into prior to and continued in
force after November 14, 1985; and (ii) the adviser, at the time the contract was
entered into, was not registered or required to be registered as an investment adviser
under the Act; provided however, that all provisions of this rule shall apply with
respect to any natural person or company who is not a party to the contract prior to
and becomes a party to the contract after the effective date of this rule.

(2)

Notwithstanding paragraph (f)(1), the renewal or extension of a contract described
therein will be subject to paragraph (e).

Definitions.— For the purpose of this rule:
(1)

The term "company" has the same meaning as in section 202(a)(5) of the Act, but
does not include a company that is required to be registered under the Investment
Company Act of 1940 but is not registered.

(2)

The term "private investment company" means a company which would be defined
as an investment company under section 3(a) of the Investment Company Act of 1940
but for the exception provided from that definition by section 3(c)(1) of such Act.

(3)

The term "affiliated person" has the same meaning as in section 2(a)(3) of the
Investment Company Act.

(4)

The term "client's independent agent" means any person agreeing to act as the
client's agent in connection with the contract other than:
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(5)

(i)

The investment adviser acting in reliance upon this rule, an affiliated person
of the investment adviser, an affiliated person of an affiliated person of the
investment adviser, or an interested person of the investment adviser as
defined in paragraph (g)(5);

(ii)

A person who receives, directly or indirectly, any compensation in connection
with the contract from the investment adviser, an affiliated person of the
investment adviser, an affiliated person of an affiliated person of the
investment adviser or an interested person of the investment adviser as defined
in paragraph (g)(5); or

(iii)

A person with any material relationship between himself (or an affiliated person
of such person) and the investment adviser (or an affiliated person of the
investment adviser) that exists, or has existed at any time during the previous
two years.

The term "interested person” as used in paragraph (g)(4) means:

(i)

Any member of the immediate family of any natural person who is an affiliated
person of the investment adviser;

(ii)

Any person who knowingly has any direct or indirect beneficial interest in, or
who is designated as trustee, executor, or guardian of any legal interest in,
any security issued by the investment adviser or by a controlling person of the
investment adviser if the beneficial or legal interest of the person in any
security issued by the investment adviser or by a controlling person of the
investment adviser (A) exceeds one tenth of one percent of any class of
outstanding securities of the investment adviser or a controlling person of the
investment adviser; or (13) exceeds 5% of the total assets of the person
(seeking to act as the client's independent agent).

(iii)

Any person or partner or employee of any person who at any time since the
beginning of the last two years has acted as legal counsel for the investment
adviser.

(i)

The term "securities for which market quotations are readily available" in
paragraph (c) has the same meaning as in Rule 2a-4(a)(1) under the Investment
Company Act of 1940 [17 CFR 270.2a-4(a)(1)].

(ii)

The term "securities for which market quotations are not readily available" in
paragraph (c) means securities not described in paragraph (g)(6)(i) of this rule.

(6)

(h)

An investment adviser entering into or performing an investment advisory contract under this
rule is not relieved of any obligations under section 206 of the Advisors Act or of any other
applicable provisions of the federal securities laws.

(i)

Nothing in this rule relieves a client's independent agent from any obligations to the client
under applicable law.

EXEMPTION OF INVESTMENT ADVISERS REGISTERED AS BROKER-DEALERS IN CONNECTION
WITH THE PROVISION OF CERTAIN INVESTMENT ADVISORY SERVICES

Rule 206(3)-1
(a)

An investment adviser which is a broker or dealer registered pursuant to section 15 of the
Securities Exchange Act of 1934 shall be exempt from section 206(3) in connection with any
transaction in relation to which such broker or dealer is acting as an investment adviser solely
(1) by means of publicly distributed written materials or publicly made oral statements; (2)
by means of written materials or oral statements which do not purport to meet the objectives
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or needs of specific individuals or accounts; (3) through the issuance of statistical information
containing no expressions of opinion as to the investment merits of a particular security; or
(4) any combination of the foregoing services: Provided, however, that such materials and
oral statements include a statement that if the purchaser of the advisory communication uses
the services of the adviser in connection with a sale or purchase of a security which is a
subject of such communication, the adviser may act as principal for its own account or as
agent for another person.
(b)

For the purpose of this rule, publicly distributed written materials are those which are
distributed to 35 or more persons who pay for such materials, and publicly made oral
statements are those made simultaneously to 35 or more persons who pay for access to such
statements.

Note: The requirement that the investment adviser disclose that it may act as
principal or agent for another person in the sale or purchase of a security that is the
subject of investment advice does not relieve the investment adviser of any disclosure
obligation which, depending upon the nature of the relationship between the
investment adviser and the client, may be imposed by subparagraphs (1) or (2) of
section 206 or the other provisions of the federal securities laws.
AGENCY CROSS TRANSACTIONS FOR ADVISORY CLIENTS
Rule 206(3)-2

(a)

An investment adviser registered under section 203 of the Act (15 U.S.C. 80b-3), or a person
registered as a broker-dealer under section 15 of the Securities Exchange Act of 1934 (15
U.S.C. 78o) and controlling, controlled by or under common control with an investment
adviser registered under section 203 of the Act, shall be deemed in compliance with the
provisions of section 206(3) of the Act (15 U.S.C. 80b-6(3)) in effecting an agency cross
transaction for an advisory client, if:

(1)

The advisory client has executed a written consent prospectively authorizing the
investment adviser, or any other person relying on this rule, to effect agency cross
transactions for such advisory client, provided that such written consent is obtained
after full written disclosure that with respect to agency cross transactions the
investment adviser or such other person will act as broker for, receive commissions
from, and have a potentially conflicting division of loyalties and responsibilities
regarding, both parties to such transactions;

(2)

The investment adviser, or any other person relying on this rule, sends to each such
client a written confirmation at or before the completion of each such transaction,
which confirmation includes (i) a statement of the nature of such transaction, (ii) the
date such transaction took place, (iii) an offer to furnish upon request, the time when
such transaction took place, and (iv) the source and amount of any other remuneration
received or to be received by the investment adviser and any other person relying on
this rule in connection with the transaction: Provided, however, That if, in the case
of a purchase, neither the investment adviser nor any other person relying on this rule
was participating in a distribution, or in the case of a sale, neither the investment
adviser nor any other person relying on this rule was participating in a tender offer,
the written confirmation may state whether any other remuneration has been or will
be received and that the source and amount of such other remuneration will be
furnished upon written request of such customer;

(3)

The investment adviser, or any other person relying on this rule, sends to each client,
at least annually, and with or as part of any written statement or summary of such
account from the investment adviser or such other person, a written disclosure
statement identifying the total number of such transactions during the period since
the date of the last such statement or summary, and the total amount of all
commissions or other remuneration received or to be received by the investment
adviser or any other person relying on this rule in connection with such transactions
during such period;
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(4)

Each written disclosure and confirmation required by this rule includes a conspicuous
statement that the written consent referred to in paragraph (a)(1) of this section may
be revoked at any time by written notice to the investment adviser, or to any other
person relying on this rule, from the advisory client; and

(5)

No such transaction is effected in which the same investment adviser or an investment
adviser and any person controlling, controlled by or under common control with such
investment adviser recommended the transaction to both any seller and any purchaser.

(b)

For purposes of this rule the term "agency cross transaction for an advisory client" shall mean
a transaction in which a person acts as an investment adviser in relation to a transaction in
which such investment adviser, or any person controlling, controlled by or under common
control with such investment adviser, acts as broker for both such advisory client and for
another person on the other side of the transaction.

(c)

This rule shall not be construed as relieving in any way the investment adviser or another
person relying on this rule from acting in the best interests of the advisory client, including
fulfilling the duty with respect to the best price and execution for the particular transaction
for the advisory client; nor shall it relieve such person or persons from any disclosure
obligation which may be imposed by subparagraphs (1) or (2) of section 206 of the Act or
by other applicable provisions of the federal securities laws.

ADVERTISEMENTS BY INVESTMENT ADVISERS
Rule 206(4)-1

(a)

It shall constitute a fraudulent, deceptive, or manipulative act, practice or course of business
within the meaning of section 206(4) of the Act, for any investment adviser, directly or
indirectly, to publish, circulate or distribute any advertisement:
(1)

Which refers, directly or indirectly, to any testimonial of any kind concerning the
investment adviser or concerning any advice, analysis, report or other service rendered
by such investment adviser; or

(2)

Which refers, directly or indirectly, to past specific recommendations of such
investment adviser which were or would have been profitable to any person; provided,
however, that this shall not prohibit an advertisement which sets out or offers to
furnish a list of all recommendations made by such investment adviser within the
immediately preceding period of not less than one year if such advertisement, and
such list if it is furnished separately: (A) state the name of each such security
recommended, the date and nature of each such recommendation (e.g., whether to
buy, sell or hold), the market price at that time, the price at which the
recommendation was to be acted upon, and the market price of each such security
as of the most recent practicable date, and (B) contain the following cautionary legend
on the first page thereof in print or type as large as the largest print or type used in
the body or text thereof: "it should not be assumed that recommendations made in
the future will be profitable or will equal the performance of the securities in this list";
or

(3)

Which represents, directly or indirectly, that any graph, chart, formula or other device
being offered can in and of itself be used to determine which securities to buy or sell,
or when to buy or sell them; or which represents, directly or indirectly, that any graph,
chart, formula or other device being offered will assist any person in making his own
decisions as to which securities to buy or sell, or when to buy or sell them, without
prominently disclosing in such advertisement the limitations thereof and the difficulties
with respect to its use; or

(4)

Which contains any statement to the effect that any report, analysis, or other service
will be furnished free or without charge, unless such report, analysis or other service
actually is or will be furnished entirely free and without any condition or obligation,
22
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directly or indirectly; or
(5)

(b)

Which contains any untrue statement of a material fact, or which is otherwise false
or misleading.

For the purposes of this rule the term "advertisement" shall include any notice, circular, letter
or other written communication addressed to more than one person, or any notice or other
announcement in any publication or by radio or television, which offers (1) any analysis,
report, or publication concerning securities, or which is to be used in making any
determination as to when to buy or sell any security, or which security to buy or sell, or (2)
any graph, chart, formula or other device to be used in making any determination as to when
to buy or sell any security, or which security to buy or sell, or (3) any other investment
advisory service with regard to securities.

CUSTODY OR POSSESSION OF FUNDS OR SECURITIES OF CLIENTS
Rule 206(4)-2

(a)

(b)

It shall constitute a fraudulent, deceptive or manipulative act, practice or course of business
within the meaning of section 206(4) of the Act, any investment adviser who has custody
or possession of any funds or securities in which any client has any beneficial interest, to do
any act or take any action, directly or indirectly, with respect to any such funds or securities,
unless:
(1)

All such securities of each such client are segregated, marked to identify the particular
client who has the beneficial interest therein, and held in safekeeping in some place
reasonably free from risk of destruction or other loss; and

(2)

(A) all such funds of such clients are deposited in one or more bank accounts which
contain only clients' funds, (B) such account or accounts are maintained in the name
of the investment adviser as agent or trustee for such clients, and (C) the investment
adviser maintains a separate record for each such account which shows the name and
address of the bank where such account is maintained, the dates and amounts of
deposits in and withdrawals from such account, and the exact amount of each client's
beneficial interest in such account; and

(3)

Such investment adviser, immediately after accepting custody or possession of such
funds or securities from any client, notifies such client in writing of the place and
manner in which such funds and securities will be maintained, and thereafter, if and
when there is any change in the place or manner in which such funds or securities
are being maintained, gives each such client written notice thereof; and

(4)

Such investment adviser sends to each client, not less frequently than once every 3
months, an itemized statement showing the funds and securities in the custody or
possession of the investment adviser at the end of such period, and all debits, credits
and transactions in such client's account during such period; and

(5)

All such funds and securities of clients are verified by actual examination at least once
during each calendar year by an independent public accountant at a time which shall
be chosen by such accountant without prior notice to the investment adviser. A
certificate of such accountant stating that he has made an examination of such funds
and securities, and describing the nature and extent of such examination, shall be filed
with the Commission promptly after each such examination.

This rule shall not apply to an investment adviser also registered as a broker-dealer under
section 15 of the Securities Exchange Act of 1934 if (1) such broker-dealer is subject to and
in compliance with Rule 15c3-1 [Reg. §240.15c3-1] under the Securities Exchange Act of
1934, or (2) such broker-dealer is a member of an exchange whose members are exempt from
Rule 15c3-1 [Reg. §240.15c3-1] under the provisions of paragraph (b)(2) thereof, and such
broker-dealer is in compliance with all rules and settled practices of such exchange imposing
requirements with respect to financial responsibility and the segregation of funds or securities
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carried for the account of customers.

CASH PAYMENTS FOR CLIENT SOLICITATIONS
Rule 206(4)-3

(a)

It shall be unlawful for any investment adviser required to be registered pursuant to section
203 of the Act to pay a cash fee, directly or indirectly, to a solicitor with respect to
solicitation activities unless:
(1)

(i)

The investment adviser is registered under the Act;

(ii)

The solicitor is not a person (A) subject to a Commission order issued under
section 203(f) of the Act, or (B) convicted within the previous ten years of
any felony or misdemeanor involving conduct described in section 203(e)(2)(A)(D) of the Act, or (C) who has been found by the Commission to have
engaged, or has been convicted of engaging, in any of the conduct specified
in paragraphs (1), (4) or (5) of section 203(e) of the Act, or (D) is subject to
an order, judgment or decree described in section 203(e)(3) of the Act; and

(iii)

Such cash fee is paid pursuant to a written agreement to which the adviser
is a party; and

Note: The investment adviser shall retain a copy of each written agreement
required by this paragraph as part of the records required to be kept under §
204-2(a)(10) of this chapter.
(2)

Such cash fee is paid to a solicitor:

(i)

With respect to solicitation activities for the provision of impersonal advisory
services only; or

(ii)

Who is (A) a partner, officer, director or employee of such investment adviser
or (B) a partner, officer, director or employee of a person which controls, is
controlled by, or is under common control with such investment adviser;
provided that the status of such solicitor as a partner, officer, director or
employee of such investment adviser or other person, and any affiliation
between the investment adviser and such other person, is disclosed to the
client at the time of the solicitation or referral; or

(iii)

Other than a solicitor specified in paragraph (a)(2)(i) or (ii) above if all of the
following conditions are met:

(A)

The written agreement required by paragraph (a)(1)(iii) of this section:
(1) describes the solicitation activities to be engaged in by the solicitor
on behalf of the investment adviser and the compensation to be
received therefor; (2) contains an undertaking by the solicitor to
perform his duties under the agreement in a manner consistent with
the instructions of the investment adviser and the provisions of the Act
and the rules thereunder; (3) requires that the solicitor, at the time of
any solicitation activities for which compensation is paid or to be paid
by the investment adviser, provide the client with a current copy of
the Investment adviser's written disclosure statement required by §
275.204-3 of this chapter ("brochure rule") and a separate written
disclosure document described in paragraph (b) of this rule.

(B)

The investment adviser receives from the client, prior to, or at the time
of, entering into any written or oral investment advisory contract with
such client, a signed and dated acknowledgment of receipt of the
investment adviser's written disclosure statement and the solicitor's
written disclosure document.
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Note: The investment adviser shall retain a copy of each such
acknowledgment and solicitor disclosure document as part of the
records required to be kept under §204-2(a)(15) of this chapter.
(C)

(b)

The investment adviser makes a bona fide effort to ascertain whether
the solicitor has complied with the agreement, and has a reasonable
basis for believing that the solicitor has so complied.

The separate written disclosure document required to be furnished by the solicitor to the client
pursuant to this section shall contain the following information:

(1)

The name of the solicitor;

(2)

The name of the investment adviser;

(3)

The nature of the relationship, including any affiliation, between the solicitor and the
investment adviser;

(4)

A statement that the solicitor will be compensated for his solicitation services by the
investment adviser;

(5)

The terms of such compensation arrangement, including a description of the
compensation paid or to be paid to the solicitor; and

(6)

The amount, if any, for the cost of obtaining his account the client will be charged
in addition to the advisory fee, and the differential, if any, among clients with respect
to the amount or level of advisory fees charged by the investment adviser if such
differential is attributable to the existence of any arrangement pursuant to which the
investment adviser has agreed to compensate the solicitor for soliciting clients for, or
referring clients to, the investment adviser.

(c)

Nothing in this section shall be deemed to relieve any person of any fiduciary or other
obligation to which such person may be subject under any law.

(d)

For purposes of this section,
(1)

"Solicitor" means any person who, directly or indirectly, solicits any client for, or refers
any client to, an investment adviser.

(2)

"Client" includes any prospective client.

(3)

"Impersonal advisory services" means investment advisory services provided solely by
means of (i) written materials or oral statements which do not purport to meet the
objectives or needs of the specific client, (ii) statistical information containing no
expressions of opinions as to the investment merits of particular securities, or (iii) any
combination of the foregoing services.

FINANCIAL AND DISCIPLINARY INFORMATION THAT INVESTMENT ADVISERS MUST DISCLOSE TO
CLIENTS
Rule 206(4)-4

(a)

It shall constitute a fraudulent, deceptive, or manipulative act, practice, or course of business
within the meaning of section 206(4) of the Act for any investment adviser to fail to disclose
to any client or prospective client all material facts with respect to:

(1)

A financial condition of the adviser that is reasonably likely to impair the ability of the
adviser to meet contractual commitments to clients, if the adviser has discretionary
authority (express or implied) or custody over such client's funds or securities, or
requires prepayment of advisory fees of more than $500 from such client, 6 months
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or more in advance; or

(2)
(b)

A legal or disciplinary event that is material to an evaluation of the adviser's integrity
or ability to meet contractual commitments to clients.

It shall constitute a rebuttable presumption that the following legal or disciplinary events
involving the adviser or a management person of the adviser {any of the foregoing being
referred to hereafter as "person") that were not resolved in the person's favor or subsequently
reversed, suspended, or vacated are material within the meaning of paragraph (a)(2) of the
rule for a period of 10 years from the time of the event:

(1)

(2)

(3)

A criminal or civil action in a court of competent jurisdiction in which the person--

(i)

Was convicted, pleaded guilty or nolo contendere ("no contest") to a felony
or misdemeanor, or is the named subject of a pending criminal proceeding (any
of the foregoing referred to hereafter as "action"), and such action involved:
an investment-related business; fraud, false statements, or omissions; wrongful
taking of property; or bribery, forgery, counterfeiting, or extortion;

(ii)

Was found to have been involved in a violation of an investment-related statute
or regulation; or

(iii)

Was the subject of any order, judgment, or decree permanently or temporarily
enjoining the person from, or otherwise limiting the person from, engaging in
any investment-related activity.

Administration proceedings before the Securities and Exchange Commission, any other
federal regulatory agency or any state agency (any of the foregoing being referred to
hereafter as "agency") in which the person--

(i)

Was found to have caused an investment-related business to lose its
authorization to do business; or

(ii)

Was found to have been involved in a violation of an investment-related statute
or regulation and was the subject of an order by the agency denying,
suspending, or revoking the authorization of the person to act in, or barring
or suspending the person's association with, an investment-related business;
or otherwise significantly limiting the person's investment-related activities.

Self-Regulatory Organization (SRO) proceedings in which the person--

(i)

Was found to have caused an investment-related business to lose its
authorization to do business; or

(ii)

Was found to have been involved in a violation of the SRO's rules and was
the subject of an order by the SRO barring or suspending the person from
membership or from association with other members, or expelling the person
from membership; fining the person more than $2,500; or otherwise
significantly limiting the person's investment-related activities.

(c)

The information required to be disclosed by paragraph (a) shall be disclosed to clients
promptly, and to prospective clients not less than 48 hours prior to entering into any written
or oral investment advisory contract, or no later than the time of entering into such contract
if the client has the right to terminate the contract without penalty within five business days
after entering into the contract.

(d)

For purposes of this rule:
(1)

"Management person" means a person with power to exercise, directly or indirectly,
a controlling influence over the management or policies of an adviser which is a
company or to determine the general investment advice given to clients.
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(2)

"Found" means determined or ascertained by adjudication or consent in a final SRO
proceeding, administrative proceeding, or court action.

(3)

"Investment-related" means pertaining to securities, commodities, banking, insurance,
or real estate (including, but not limited to, acting as or being associated with a
broker, dealer, investment company, investment adviser, government securities broker
or dealer, municipal securities dealer, bank, savings and loan association, entity or
person required to be registered under the Commodity Exchange Act 17 U.S.C. 1 et
seq.], or fiduciary).

(4)

"Involved" means acting or aiding, abetting, causing, counseling, commanding,
inducing, conspiring with or failing reasonably to supervise another in doing an act.

(5)

"Self-Regulatory Organization" or "SRO" means any national securities or commodities
exchange, registered association, or registered clearing agency.

(e)

For purposes of calculating the 10-year period during which events are presumed to be
material under paragraph (b), the date of a reportable event shall be the date on which the
final order, judgment, or decree was entered, or the date on which any rights of appeal from
preliminary orders, judgments, or decrees lapsed.

(f)

Compliance with paragraph (b) of this rule shall not relieve any investment adviser from the
disclosure obligations of paragraph (a) of the rule; compliance with paragraph (a) of the rule
shall not relieve any investment adviser from any other disclosure requirement under the Act,
the rules and regulations thereunder, or under any other federal or state law.
Note: Registered investment advisers may disclose this information to clients and
prospective clients in their "brochure," the written disclosure statement to clients
under Rule 204-3 [17 CFR 275.204.3]; provided, that the delivery of the brochure
satisfies the timing of disclosure requirements described in paragraph (c) of this rule.
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SECURITIES AND EXCHANGE COMMISSION
17 CFR Part 276

[Release No. IA-1000]
AGENCY: Securities and Exchange Commission.

ACTION: Statement of staff interpretive position regarding certain rules and forms.
SUMMARY: The Commission is publishing, in question and answer form, certain interpretive positions of the staff of its

Division of Investment Management regarding Form ADV and other reporting and disclosure requirements applicable to in
vestment advisers under the Investment Advisers Act of 1940. The purpose of this release is to: (i) update a previous release
which set forth staff positions regarding adviser registration and annual reporting requirements and (ii) provide guidance regarding
recently adopted revisions to Form ADV.

*****

SUPPLEMENTARY INFORMATION:
I. BACKGROUND
On October 15,1985, the Commission adopted revisions to Form ADV, the registration form for investment advisers under
the Investment Advisers Act of 1940,' to make the form a uniform form for advisers registering with the Commission and
the forty jurisdictions which require investment advisers to register. Uniform Form ADV was developed jointly by the Com
mission and the North American Securities Administrators Association, Inc. (“NASAA”), based on Form ADV as adopted
by the Commission in 1979, and amended in 1982 and 1983? Uniform Form ADV will be effective on January 1, 1986. Ad
visers registered with the Commission on January 1, 1986 will be required to amend their registrations by filing the new form
by March 31, 1986. Registrants are referred to IA Rel. No. 991 for further information concerning the filing requirements
for the new form.
In 1981, the Commission published a question and answer release containing staff views concerning Form ADV and related
registration and reporting requirements? The purpose of the release was to provide guidance to registrants in complying with
these requirements. While the release continues to be useful, portions of it now are out of date. The release published today
revises IA Rel. No. 767 to reflect changes made in Form ADV and provide certain additional guidance concerning the new
form. Three new questions have been added to incorporate positions developed by the staff in recent years on custody and
to provide guidance to registrants in calculating clients under new Items 17B and 20A of uniform Form ADV and employees
under Item 17A. Upon publication of this release, IA Rel. No. 767 is rescinded.

IL CERTAIN STAFF INTERPRETIVE POSITIONS REGARDING INVESTMENT
ADVISER DISCLOSURE AND REPORTING REQUIREMENTS
A. Rule 204-1
1. Fiscal Year

Question: Paragraphs (b) and (c) of Rule 204-1 [17 CFR 275.204-l(b) and (c)] require that, within 90 days of the end of its
fiscal year, a registered investment adviser make certain amendments to its Form ADV and file an annual report
on Form ADV-S. For the purposes of these requirements, may an investment adviser treat as its fiscal year an ac
counting period other than a calendar year or the period used for reporting income taxes?

1 IA Rel. No. 991 (October 15, 1985) [50 FR 42903 (October 23, 1985)].
2 IA Rel. No. 664 (January 30, 1979) [44 FR 7370 (February 7, 1979)];

IA Rel. No. 805 (May 14, 1982) [47 FR 22505 (May 25, 1982)]:
IA Rel. No. 840 (February 28, 1983) [48 FR 9521 (March 7, 1983)].

3 IA Rel. No. 767 (July 21, 1981) [46 FR 38496 (July 28, 1981)].

Appendix C
© AICPA, Inc. 7/95

GUIDE TO REGISTRATION

Response: Yes. An adviser may use any twelve month accounting period, provided that the period is fixed or determinable
and consistently used by the adviser. The term “fiscal year” is not defined in the Advisers Act or in the rules or
forms thereunder, but, as commonly used, the term refers to a twelve month accounting period. For the purposes
of paragraphs (b) and (c) of Rule 204-1, an investment adviser is not necessarily limited to a calendar year or the
accounting period used for income tax purposes. For example, an investment adviser that is also registered with
the Commission as a broker-dealer may elect to use the same accounting period used in filing financial statements
under Rule 17a-5(d) [17 CFR 240.17a-5(d)] under the Securities Exchange Act of 1934 [15 U.S.C. 78a et seq.] (“Ex
change Act”), provided that this period satisfies the conditions described above, even though a different account
ing period might be used for income tax purposes.
2. ADV-S in Lieu of Amendments

Question: Paragraph (c) of Rule 204-1 requires a registered investment adviser to file an annual report on Form ADV-S within
90 days of the end of its fiscal year unless its registration has been withdrawn, cancelled or revoked prior to that
date. Can Form ADV-S also be used to amend Form ADV?
Response: No. Form ADV-S is a separate form which must be filed independently of Form ADV or any amendments thereto.
Amendments to Form ADV must be filed in accordance with the provisions of paragraph (b) of Rule 204-1. Even
if an amendment to Form ADV is filed concurrently with the Form ADV-S filing, it must meet all the requirements
applicable to amendments filed separately. Amendments should not be attached to Form ADV-S.
B. The Brochure Rule
1. Separate Brochure

Question: Paragraph (a) of the Brochure Rule [17 CFR 275.204-3(a)] requires certain investment advisers subject to registra
tion under the Advisers Act to furnish clients and prospective clients with a written disclosure statement, which
may be either a copy of Part II of an adviser’s Form ADV or a separate written document (“brochure”) “contain
ing at least the information * * * required by Part II of Form ADV.” For purposes of Rule 204-3(a), if an invest
ment adviser uses a separate brochure, rather than a copy of Part II of its Form ADV, may the adviser omit from
the brochure (i) the cautionary legend on page 1 of Part II of Form ADV (which states that the Commission has
not approved the information contained in Part II) and (ii) negative responses to items in Part II?

Response: In the view of the staff, the cautionary legend on page 1 of Part II of Form ADV is not “information * * * re
quired” by that part within the meaning of paragraph (a) of the Brochure Rule and, therefore, is not required
to be included in any brochure used by an adviser. However, consistent with its obligations under the antifraud
provisions of Section 206[15 U.S.C. 80b-6] and the provisions of Section 208(a)[15 U.S.C. 80b-8(a)] of the Advisers
Act,4 an investment adviser should not make any representation, expressed or implied, that the Commission has
approved either the information in the brochure or the investment adviser’s qualifications or business practices.
Whether an investment adviser may omit from its brochure a negative response to any item in Part II of its Form
ADV depends on the particular item and whether the “negative” response is material information which should
be disclosed to any advisory client. For example, Item 3 of Part II requires an investment adviser to indicate on
a checklist whether or not it provides advice with respect to certain types of securities enumerated in that item.
A separate brochure used by an adviser which lists specific types of securities as to which the adviser gives advice
generally would not have to disclose the types of securities about which the adviser does not provide advice, unless
this disclosure was otherwise material. On the other hand, for example, a negative response to Item 5 of Part II,
which would indicate that the adviser does not require its associated persons to meet any general standards of edu
cation or business background, should be disclosed in a brochure.
2. Termination Without Penalty

Question: Pursuant to paragraph (b)(l)(ii) of the Brochure Rule [17 CFR 275.204-3(b)(I)(ii)], an investment adviser may de
lay delivering its written disclosure statement to prospective clients until the time of entering into an advisory con
tract, if the client has a right to terminate the contract “without penalty” within five business days. Does a fee
charged by an adviser for advisory services provided to a client who terminates its advisory contract within the
five business day period constitute a “penalty?”

4 Section 208(a) provides that “it shall be unlawful for any person registered under Section 203 of (the Advisers Act) to represent or imply in any manner

whatsoever that such person has been sponsored, recommended, or approved, or that his abilities or qualifications have in any respect been passed upon
by the United States or any agency or any officer thereof.’’
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Response: No. A pro-rata charge for bona fide advisory services actually rendered during this five day period would not be
deemed to be a “penalty” for the purposes of the Brochure Rule. However, a separate charge for “start-up” ex
penses normally would be considered a penalty within the meaning of the Brochure Rule.
3. Time of Annual Offer or Delivery

Question: Paragraph (c)(1) of the Brochure Rule [17 CFR 275.204-3(c)(l)] requires an investment adviser, annually, and without
charge, either to deliver a written disclosure statement to its existing advisory clients or to offer, in writing, to deliver
the statement upon written request from the client. Must an adviser make the annual offer to deliver, or actual
delivery, on the specific anniversary date of each individual advisory client’s contract?

Response: No. Paragraph (c)(1) of the Brochure Rule does not prohibit an adviser from making the required delivery or offer
to some or all of its clients simultaneously, regardless of the date on which the advisory contract became effective,
provided that the adviser offers to deliver, or actually delivers to advisory clients, a then current written disclosure
statement at least once every 12 months. An adviser might, for example, establish a practice of making the offer
or delivery required by paragraph (c)(1) at the beginning of the calendar year. If this is going to be the only time
during the year that an offer or delivery will be made, then it should be made to every client, including those who
initially contracted with the adviser during the preceding year. An adviser may include the offer or delivery in a
client billing or other routine correspondence.
C. Form ADV, Part I
1. Amending for Change in Form of Organization or State of Incorporation

Question: If an investment adviser changes its form of business organization (from a sole proprietorship to a corporation,
for example) or its state of incorporation, must the adviser file a new application for registration on Form ADV,
or may the change in business organization merely be reflected as an amendment to the adviser’s existing Form ADV?
Response: Section 203(g) of the Advisers Act [15 U.S.C. 80b-3(g)] provides that a successor to the business of an investment
adviser registered under the Advisers Act shall be deemed likewise registered, if it files an application for registra
tion within thirty days from the date it succeeded to the business of the adviser, unless and until the Commission
denies, revokes or suspends the registration of the successor adviser. A change in the form of an investment ad
viser’s business organization generally would involve the creation of a new legal entity and Section 203(g) would
require the new entity to file a new or successor application for registration on Form ADV.
Rule 203-1 [17 CFR 275.203-1] under the Advisers Act permits an adviser to file an amendment on Form ADV
to reflect a change in the adviser’s state of incorporation or form of organization which will be deemed to be an
application for registration, even though it is filed as an amendment. The adviser is required, however, to file the
amendment within thirty days of the date of the succession and to pay the $150 registration fee for the new or
successor registration. If the adviser files its successor application as a new application rather than as an amend
ment, it also must file Form ADV-W to withdraw the registration of the predecessor adviser.
It should be noted that a change in an investment adviser’s form of business generally would involve the “assign
ment” of advisory contracts to the successor adviser within the meaning of Section 205(2) of the Advisers Act [15
U.S.C. 80b-5(2)]. That section, in effect, prohibits an investment adviser that is subject to registration under the
Advisers Act from assigning an advisory contract without the consent of the other party to the contract. According
ly, the consent of clients to the assignment of their advisory contracts to the successor adviser would be required.
2. Time for Filing Successor Application

Question: Section 203(g) of the Advisers Act authorizes a successor to the business of an investment adviser to file an applica
tion for investment adviser registration within 30 days after the succession. As an alternative, may the person file
a Form ADV prior to the succession?
Response: Yes. Section 203(c) of the Advisers Act [15 U.S.C. 80b-3(c)] authorizes an investment adviser, or any person who
presently contemplates becoming an investment adviser, to file an application for registration with the Commis
sion. Accordingly, a person who intends to succeed to the business of an investment adviser, and who, therefore,
presumably contemplates becoming an investment adviser, may file a Form ADV prior to the succession.
3. Number of Employees

Question: Item 17A requires an adviser to indicate the number of employees who perform investment advisory functions for
the adviser. In responding, when should an adviser count “owner-employees” and “independent contractors?”

3
© AICPA, Inc. 7/95

GUIDE TO REGISTRATION

Response: The term “employee” is not defined in the Advisers Act. Employees are included among the persons who are “person[s] associated with an investment adviser” as defined in Section 202(a)(17) [15 U.S.C. 80b-2(a)(17)] of the Ad
visers Act. The staff interprets the term employee to include independent contractors whose activities are controlled
by the investment adviser.5 An independent contractor is subject to the control of an employer if their relationship
is one of principal and agent or master and servant. Accordingly, in responding to Item 17A of Form ADV an
adviser should count among its employees any persons, including those denoted "independent contractors,” per
forming investment advisory functions for the adviser whose activities are controlled by the adviser. Any “owner
employee” performing investment advisory functions for the adviser also should be counted.
4. Number of Clients

Question: In calculating the number of clients to whom the applicant provided advisory services during the last fiscal year
in Items 17B and 20A of Form ADV, should “clients” who have paid no fee in that fiscal year be counted?

Response: An adviser who provides investment advice to a person should count that person as a client for the fiscal year in
which the services were provided. If a person prepays its advisory fee in one year and receives services on an ongo
ing basis during the following year, the adviser should count that person as a client for the year payment was received
and for every year services were provided. If an adviser charges for services after they are rendered, a person who
receives advisory services in the latter part of one fiscal year but is not billed until the following fiscal year should
be counted as a client in both years, if services were provided in each year.
A client who receives advisory services on an ongoing basis, should be counted as a client every year services
are provided irrespective of when payment is received. In the staffs view an adviser would violate Section 208(d)6
of the Advisers Act if the adviser either required prepayment of fees in a fiscal year or deferred payment of fees
until the next fiscal year in order to avoid registration or reporting requirements under the Act.
5. Automatic Payment of Advisory Fees Deemed Custody

Question: If an adviser bills its client’s account by sending the bill directly to the custodian holding the client’s funds and
securities, does the adviser have custody for purposes of Rule 206(4)-2 [17 CFR 275.206(4)-2] and Form ADV Part
I, Item 13?

Response: Generally, the staffs position is that a person has custody if it directly or indirectly holds client funds or securities,
has any authority to obtain possession of them or has the ability to appropriate them. Accordingly, an adviser
may be deemed to have custody where the adviser is paid automatically from client funds upon presentation of
a bill to the custodian of the client’s account. The staff takes the position that the adviser will not be deemed to
have custody under these circumstances, however, if (1) the client provides written authorization permitting the
adviser’s fees to be paid directly from the client’s account held by an independent custodian, (2) the adviser sends
to the client and the custodian at the same time, a bill showing the amount of the fee, the value of the client’s
assets on which the fee was based, and the specific manner in which the adviser’s fee was calculated, and (3) the
custodian agrees to send to the client a statement, at least quarterly, indicating all amounts disbursed from the
account including the amount of advisory fees paid directly to the adviser.7

5 This is consistent with the Commission’s long-standing interpretation of the status of independent contractors as employees of broker-dealers under the
Exchange Act. See letter to Gordon S. Macklin, President, National Association of Securities Dealers, from Douglas Scarff, Director, Division of Market
Regulation, (available July 18, 1982). To the extent that an independent contractor performed investment advisory functions for an investment adviser
but was not under the control of that adviser, the independent contractor’s activities would require the independent contractor to be separately registered
as an adviser with the Commission.

6 Section 208(d) (15 U.S.C. 80b-8(d)] provides that, “It shall be unlawful for any person indirectly, or through or by any other person, to do any act or
thing which it would be unlawful for such person to do directly under the provisions of this title or any rule or regulation thereunder.”
7 See Lawwill Sena & Weller Inc. (pub. avail. April 11, 1983). This position was first established in Investment Counsel Association of America, Inc. (pub.

avail. July 9, 1982).
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D. Form ADV, Part II
1. Filing Part II When Exempt From Brochure Rule

Question: Is an investment adviser whose contracts are exempt from the Brochure Rule’s delivery requirements — for exam
ple, an investment adviser to an investment company or an investment adviser providing only impersonal advisory
services — required to complete Part II of Form ADV?
Response: Yes. Although the Brochure Rule exempts from the disclosure statement delivery requirements investment advisers
that provide certain types of services, the rule does not exempt them from the requirements of Section 203(c) under
the Advisers Act and Rule 203-1 thereunder [17 CFR 275.203-1] regarding the requirements for filing both parts
of Form ADV.
2. Negotiable Fee Schedules

Question: In response to Item 1 of Part II, may an investment adviser which charges for its services in accordance with a
fee schedule, but which also permits negotiation of fees, simply set forth the basic fee schedule and state that its
fees are negotiable, or must the adviser disclose the range within which fees can be negotiated?

Response: The extent of disclosure required by Item 1 of Part II concerning the adviser’s fees will depend on the facts and
circumstances. As a general matter, if an adviser’s usual fees are negotiable, but only within a range, the adviser
would have to disclose his basic fee schedule, as well as the range within which fees can be negotiated. On the other
hand, if fees are negotiable, but no particular range has been established either explicitly or by practice, a general
statement that fees are negotiable, together with the inclusion of the basic fee schedule, generally would be adequate.
3. Discretion Over Commission Rates

Question: If an investment adviser exercises discretion as to the commission rates at which securities transactions for client
accounts are effected, must it, in response to Item 1 of Part II, disclose the commission rates charged client ac
counts, as well as its advisory fees?
Response: An adviser exercising brokerage discretion for client accounts generally would not have to disclose, in response
to Item 1 of Part II, the commission rates at which securities transactions are effected for client accounts unless
these charges form the basis, in whole or in part, for the adviser’s compensation. The investment adviser, however,
would have to describe in detail, in response to Item 12 of Part II, its brokerage placement practices.
4. Disclosure of Background and Business Practices for New Advisers

Question: If an applicant for registration is a person who has not previously engaged in the advisory business must the appli
cant complete Part II of Form ADV, which requires information as to the background and business practices of
an adviser?
Response: Yes. All applicants for registration as an investment adviser must complete fully Form ADV, including Parts I and
II. An applicant who is new to the advisory business, should respond to the various items in Part II in light of
the advisory services the adviser intends to provide, being careful to make clear the prospective nature of the advi
sory activities so as not to make any misleading statements.
5. Investment Supervisory Services and Management not Involving Investment Supervisory Services

Question: What is the difference between providing “investment supervisory services” as defined in Item 1A(1) of Part II
and “manag[ing] investment advisory accounts not involving investment supervisory services” within the meaning
of Item 1A(2) of Part II?
Response: “Investment supervisory services,” as used in Item 1A(1), means the giving of continuous advice to clients as to
the investment of funds on the basis of the individual needs of each client.1 On the other hand, Item 1A(2) refers
to the management of accounts where either the individual needs of the clients are not considered or where the

‘ This definition is incorporated from Section 202(a)(13) of the Advisers Act [15 U.S.C. 80b-2(a)(13)].
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management services are not continuous. An example of an advisory service which would be covered by Item 1 A(2),
and not by Item 1A(l), would be an account management service provided only with respect to a particular class
of securities owned by a client (e.g., options) where it is understood that the adviser will not consider the individual
needs of a particular client as distinct from the needs of any other client.
6. Use of Schedule D to Disclose Business Background

Question: Item 6 of Part II of Form ADV requires an investment adviser to provide certain information concerning the educa
tion and business background of its principal executive officers, and each member of the adviser’s investment com
mittee, or those persons who determine or approve the investment advice given by the adviser. May an investment
adviser make reference to Schedule D of Form ADV which requires, in part, the same information required by
Item 6, rather than setting forth that information in full in response to Item 6 itself?
Response: Item 6 may be answered by reference to Schedule D. However, in furnishing this information to an advisory client
or prospective advisory client pursuant to the Brochure Rule, a reference to Schedule D is adequate only if the
schedule is furnished, together with a copy of Part II of the adviser’s Form ADV, or is included as part of a brochure,
and the presentation of the information in that manner is not otherwise misleading.
7. Broker-Dealer Registration

Question: Item 8A of Part II requires an investment adviser to disclose whether it is registered as a broker-dealer. Is this item
intended to encompass registrations as a broker-dealer in other jurisdictions, such as the states, as well as with
the Commission?

Response: Yes. Item 8A covers broker-dealer registrations in other jurisdictions. Therefore, if an investment adviser is registered
as a broker-dealer in a state but not under the Exchange Act, the adviser should respond affirmatively to Item 8A.
8. Adviser Brokerage Discretion

Question: Item 9B of Part II asks whether the applicant “effects” securities transactions for compensation as a broker or
agent for any investment advisory client. Certain investment advisers have discretionary authority to place orders
with brokers to execute securities transactions for client accounts but do not receive any specific compensation or
commission for this function. However, they do receive an advisory fee for the services provided which include
exercising discretionary brokerage authority. Would this activity constitute “effecting” a transaction in securities?

Response: For the purposes of Item 9B, an adviser that is vested with brokerage placement discretion by its clients, but that
does not execute transactions in securities for clients and does not receive any specific compensation in connection
with securities transactions for clients would not, in the view of the staff, be deemed to be “effecting” securities
transactions for client accounts solely by virtue of this activity. It should be noted that Item 12 of Part II calls
for disclosure about brokerage discretion.
9. Account Reviews

Question: Does the account review process required to be described in response to Item 11 of Part II refer only to internal
review procedures used by an investment adviser, or does it also refer to an account review conducted by a third party?
Response: Item 11 is intended to cover all procedures, including internal and external ones, employed by an investment adviser
in connection with the review and evaluation of client accounts.
E. Balance Sheet Requirement: Item 14 of Part II of Form ADV
1. Accounting Method for Balance Sheet

Question: Must the balance sheet filed pursuant to Item 14 of Part II be prepared on a cash basis or on an accrual basis?
If the balance sheet is required to be prepared on an accrual basis, must all of the adviser’s internal books and
records also be prepared on an accrual basis?
Response: As specified in Item 14 of Part II, the required balance sheet must be prepared in accordance with generally accept
ed accounting principles, which require that, among other things, the balance sheet be prepared on an accrual basis.
An investment adviser’s internal books and records may be maintained on either a cash or accrual basis, provided
that the adviser maintains the books and records necessary to reconcile the adviser’s cash accounts (as shown on
its internal books and records) with the corresponding accounts on the balance sheet as restated and presented on
an accrual basis.

6
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2. Balance Sheet Preparation for New Registrant

Question: If the applicant is a newly formed corporation or partnership subject to the balance sheet requirement of Part II
Item 14, and is just commencing business as an investment adviser, it will have no prior fiscal year end for which
to file a balance sheet. If the applicant is such a company or if it is a sole proprietorship which has not previously
engaged in business as an investment adviser, how should it respond to Item 14 of Part II of Form ADV?

Response: If an applicant subject to the balance sheet requirement of Part II Item 14 has had no prior fiscal year end for
which to file a balance sheet or is a sole proprietor who has not previously engaged in business as an investment
adviser, no balance sheet is required to be filed. However, the adviser is required to amend its Form ADV by filing
a balance sheet in response to Item 14 of Part II within 90 days after the end of its first fiscal year, and each fiscal
year thereafter, as required by paragraph (b) of Rule 204-1.
3. Balance Sheet Required When Adviser Has Custody

Question: Item 14 requires the filing of an audited balance sheet if the adviser has custody or possession of clients’ funds
or securities or requires the prepayment of advisory fees six months or more in advance and in excess of $500 per
client. If an adviser has custody or possession, or requires prepayment of fees, with respect to only a few of its
clients, must the adviser nonetheless file an audited balance sheet in response to Item 14 of Part II?

Response: Yes. However, the audited balance sheet may be omitted from a brochure provided to a client as to whom the
adviser does not have custody or possesion of client funds or securities or does not require prepayment of fees
of more than $500 and for more than six months in advance.
4. Balance Sheet Required When Registrant is a Subsidiary

Question: Can a wholly owned investment adviser subsidiary satisfy the balance sheet requirements of Item 14 of Part 11 by
filing its parent corporation’s consolidated balance sheet?

Response: No. A balance sheet for the actual registrant must be filed.
5. Balance Sheet Required When Affiliate Has Custody

Question: If an investment adviser is deemed to have custody or possession of clients’ funds or securities because the funds
or securities are held by an affiliate of the investment adviser, can the investment adviser satisfy the audited balance
sheet requirement of Item 14 of Part II by filing an audited balance sheet of the affiliate instead of an audited
balance sheet for the investment adviser itself?
Response: No. The balance sheet required by Item 14 of Part II is that of the registrant. However, it should be noted that
custody by an affiliate of an investment adviser is not deemed to be custody by the investment adviser in all circum
stances. Whether custody by an affiliate of the investment adviser will trigger the audited balance sheet requirement
is a factual matter based on the actual relationship between the investment adviser and the affiliate. See Crocker
Investment Management Corp. (pub. avail. April 14, 1978) for a discussion of the staff's view of the factors to
be considered in determining whether the adviser is deemed to have custody.

F. Schedules to Form ADV
1. Schedule A and Shareholder Disclosure

Question: For purposes of completing Schedule A, when must an applicant which is wholly or partially owned by a corporate
parent provide information concerning shareholders of the parent, and how should such information be presented?
Response: As provided in Items 3 and 4 of Schedule A, all intermediate owners, as well as the ultimate owners of the applicant
must be disclosed unless the intermediate owner is subject to the reporting requirements of Sections 12 or 15(d)
of the Exchange Act. Thus, if a corporation owns 5% or more of the adviser, disclosure is required of shareholders
that own 5% or more of a class of equity security of that corporation. If one of these shareholders is a corporation,
similar disclosure of that corporation would be required until the ultimate owner is disclosed. If the adviser is a
partnership, disclosure is required of general partners or any limited or special partners that have contributed 5%
or more of the partnership capital. If one of the partners is a corporation, disclosure of all 5% shareholders would
be required until the ultimate owner is disclosed. If the intermediate corporation or partnership is subject to the
reporting requirements of Sections 12 or 15(d) of the Exchange Act, disclosure of that corporation’s shareholders
or partnership’s partners is not required.

7

© AICPA, Inc. 7/95

163

GUIDE TO REGISTRATION

The method for indicating on Schedule A an indirect ownership interest in an investment adviser is to list the
corporate parent’s shareholders required to be so listed by virtue of their beneficial ownership of the adviser’s equi
ty securities. In the column designated “Ownership Code,” the applicant should write “indirect” to indicate the
indirect nature of the ownership interest for each listed shareholder.
2. Schedule A — Beginning Date

Question: Item 7 of Schedule A requires an applicant to disclose the “beginning date” of the relationship with the applicant
for each of the persons reported on in the schedule. What does “beginning date” refer to?

Response: “Beginning date” refers to the earliest date on which a relationship arose with the adviser which was required to
be disclosed on Schedule A. For example, if John Smith joined XYZ Advisers, Inc. in June 1978 as a research
assistant and was promoted to vice president in August 1979, the first reportable event on Schedule A would have
been Mr. Smith’s promotion to vice president in August 1979, which date and relationship should have been dis
closed on Schedule A to the Form ADV of XYZ Advisers, Inc. His subsequent promotion to president in July
1980 involves a change in relationship which would be disclosed on Schedule A, although the beginning date would
remain as August 1979.
3. Schedule D — Employment and Affiliation History

Question: In answering Item 6 of Schedule D, must an applicant list each person’s complete employment or affiliation history
for the past ten years, including each position held with a particular employer, or may he provide only the identities
of each person’s employers?

Response: It is necessary to list on Schedule D all places of employment for the past ten years, for each person for whom
a Schedule D is filed.9 However, it is not necessary to enumerate each position held at each place of employment.
It is sufficient to provide the last position held with each employer, so long as the period that such position was,
or has been, held is disclosed in the column headed “Exact Nature of Connection or Employment.”

REGULATORY FLEXIBILITY ACT
The views of the Commission’s Division of Investment Management concerning Rules 203-1, 204-1, 204-3 and 206(4)-2 and
Forms ADV and ADV-S are not rules and therefore are not subject to the Regulatory Flexibility Act [15 U.S.C. 600 et. seq.].
List of Subjects in 17 CFR Part 276

Investment advisers, Securities.
Accordingly, Part 276 of Chapter II of Title 17 of the Code of Federal Regulations is amended by adding Investment Ad
visers Act Release No. 1000, statement of staff interpretive positions as to investment adviser disclosure and reporting require
ments. Investment Advisers Act Release No. 767 is hereby removed.
By the Commission.

John Wheeler
Secretary

December 3, 1985.

It should be noted that to the extent additional space is required to respond to Item 6. or any other Item of Schedule D, the instructions to Form ADV
require that an additional copy of Schedule D be used. (The staff will not object, however, if the blank space on page 1 of Schedule D is used for continuing
responses to items 7 or 8 of Schedule D if the continued item is appropriately identified). Schedule F cannot be used as the continuation sheet for Schedule D.
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SECURITIES AND EXCHANGE COMMISSION
17 CFR Parts 275 and 279
[Ref. No. 1A-1083; File No. S7-24-86]
52 FR 36915 (10-2-87)

Financial and Disciplinary Information That Investment Advisors Must Disclose to Clients
AGENCY: Securities and Exchange Commission.

ACTION: Adoption of rule.

SUMMARY: The Commission is adopting a rule under the Investment Advisers Act of 1940 to codify an investment adviser’s
fiduciary obligation to disclose material financial and disciplinary information to clients. The rule sets forth the general disclosure
obligation and provides guidance on disciplinary information required to be disclosed. The rule is intended to help ensure that clients
receive information material to their decision whether to hire or continue to engage an adviser.

EFFECTIVE DATE: December 1, 1987.

*****

SUPPLEMENTARY INFORMATION:
The Securities and Exchange Commission (“Commission”) today is adopting Rule 206(4)-4 under the Investment Advisers Act of
1940 [15 U.S.C. 80b-1 et seq.] (“Advisers Act”). The rule, which was proposed for public comment on September 19, 1986.1 codifies
the Commission's interpretation that section 206 of the Advisers Act 115 U.S.C. 80b-6] requires (1) advisers with custody or discre
tionary authority over client funds or securities or who require substantial prepayment of advisory fees to disclose precarious financial
conditions to clients, and (2) all advisers to disclose material disciplinary events to clients. In addition, the rule specifies certain legal
or disciplinary events (referred to hereafter as “disciplinary events”) involving the adviser or key advisory personnel as presumptively
material. While providing guidance on the types of material disciplinary information required to be disclosed, the rule makes clear that
additional disclosure may be required under the Advisers Act.
Discussion

Section 206 of the Advisers Act prohibits investment advisers from engaging in fraudulent and deceptive acts and practices and
provides the Commission with rulemaking authority to define and prescribe mean's reasonably designed to prevent such acts and prac
tices.2 Fraudulent and deceptive acts and practices under section 206 include the failure to disclose certain facts.3 The Commission
proposed Rule 206(4)-4 to remind advisers of their obligation to disclose to clients material facts about precarious financial conditions
and certain disciplinary events, and to provide guidance on some of the disciplinary events required to be disclosed.
Thirty-one comments were received on the proposed rule.4 Most commenters supported the general purpose of the rule. Many, how
ever. suggested modifications to either clarify the disclosure obligation under the rule or narrow its scope. After reviewing the com
ments. the Commission has decided to adopt the rule with several modifications. Rule 206(4)-4. as adopted: (1) Limits the requirement
to disclose precarious financial conditions to advisers with custody or discretionary authority over client funds or securities, or that re
quire substantial prepayment of advisory fees. (2) requires all advisers to disclose material disciplinary events to clients, and (3) sets
forth those disciplinary events that are presumptively material.
1Investment Advisers Act Rel. No. 1035 (September 19. 1986) [51 FR 34229. (September 26. 1986)].

2Section 206 of the Advisers Act. in relevant part, states that: It shall be unlawful for any investment adviser, by use of the mails or any means or in
strumentality of interstate commerce, directly or indirectly: (1) to employ any device, scheme, or artifice to defraud any client or prospective client: (2)
to engage in any transaction, practice, or course of business which operates as a fraud or deceit upon any client or prospective client: * * *(4) to
engage in any act. practice, or course of business which is fraudulent, deceptive, or manipulative. The Commission shall, for purposes of this para
graph (4) by rules and regulations define, and prescribe means reasonably designed to prevent such acts, practice, and courses of business as are
fraudulent, deceptive, or manipulative.
3SEC v. Capital Gains Research Bureau. 375 U.S. 180. 196(1963).

4File No. S7-24-86 contains these public comment letters as well as a summary of comments prepared by the Commission staff.
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1. Financial information

As proposed, paragraph (a)(1) of the rule would require all advisers to disclose to clients material facts with respect to a financial
condition of the adviser that is reasonably likely to impair the adviser’s ability to meet contractual commitments to clients (“precarious
financial conditions”). Fourteen commenters recommended limiting financial disclosures under, the rule to advisers that either have
custody of client assets or require substantial prepayment of advisory fees.5 These commenters stated that an adviser’s financial condi
tion is material to a client or prospective client only when client assets or prepaid services may be jeopardized.6
The Commission agrees that the financial condition of all advisers may not be material to their clients and has modified the rule ac
cordingly. As adopted, the rule requires only those advisers with custody or discretionary authority7 over client funds or securities, or
that require prepayment of advisory fees of more than $500 per client and six months or more in advance, to disclose a precarious
financial condition to clients.8 Several commenters urged the Commission not to impose this financial disclosure obligation on advisers
solely because they have discretionary authority over client assets. They asserted that a client’s decision whether to hire an adviser and
give it discretionary authority is due primarily to the services the adviser is able to provide, rather than the adviser’s financial back
ground. The Commission believes, however, that this information is material to these clients and should be disclosed because of the
risk of investment loss resulting from the disruption or discontinuance of active investment management.9*

2. Material Disciplinary Information
Paragraph (a)(2) of the proposed rule would require an adviser to disclose material facts about any disciplinary event material to an
evaluation of the adviser's integrity or ability to meet contractual commitments to clients. Paragraph (b) of the proposed rule defined
certain disciplinary events involving the adviser or its management persons and occurring within the past ten years as material.

A number of commenters urged the Commission to revise this paragraph to narrow the definition of material disciplinary events.
They stated that this provision of the rule would require advisers to disclose information that they believed to be immaterial. For ex
ample, several commenters argued that the rule would require disclosure of a violation of a technical state insurance regulation by an
insurance holding company parent of an adviser, although such a violation might not be material to a client's evaluation of the advisory
subsidiary's integrity or ability to meet contractual commitments to clients.
Because of the these commenters’ concerns, the Commission has decided to substantially modify paragraph (b). As adopted, para
graph (b) creates a rebuttable presumption of materiality rather than a determination of materiality. The Commission acknowledges
that there are circumstances where some of the disciplinary events set forth in paragraph (b) may not be material to clients. This may
be due to differences in the size and organizational structure of an adviser, the broad range of investment-related laws, and/or the
length of time which has passed since the disciplinary event occurred.

One option some commenters suggested, and the Commission considered, would be to simply codify the general duty to disclose
material disciplinary events and allow case law to determine which events are material and thus required to be disclosed. However, the
Commission believes that it is desirable to provide advisers with guidance in complying with their disciplinary disclosure obligation
under Section 206. By creating a presumption of materiality, Rule 206(4)-4 will provide this guidance while preserving flexibility for
advisers able to rebut the presumption based upon a particular fact situation. To determine whether a disciplinary event falling within
the terms of paragraph (b) overcomes the presumption of materiality, an adviser should carefully weigh each of the following four fac
tors; the distance of the entity or individual involved in the disciplinary event from the advisory function, the nature of the infraction
that led to the disciplinary event, the severity of the disciplinary sanction, and the time elapsed since the date of the disciplinary event.
While there may be particular instances where a single factor is dispositive, all four factors should be considered because in most in
stances no single factor will be controlling.

5These are the circumstances under which an adviser must include a balance sheet in Part II of its Form ADV [17 CFR 279.1 J. Form ADV is the
registration form for investment advisers. Part II of which specifies disclosures to clients and prospective clients required by Rule 204-3 under the
Advisers Act [17 CFR 275.204-3] (“brochure rule”).

6In addition, several of these commenters requested the Commission to clarify what constitutes a “financial condition reasonably likely to impair the
adviser’s ability to meet contractual commitments to clients” under the rule. Such a determination is inherently factual in nature but, as noted by two
commenters, would generally include insolvency or bankruptcy.

7“Discretionary authority” under the rule includes both express and implied discretionary authority. See Follansbee v. Davis. Skaggs & Co., Inc.
681 F.2d 673 (9th Cir. 1982): Carras v. Burns. 516 F.2d 215 (4th cir. 1975).
"Under the rule, advisers required to disclose a precarious financial condition need only make such-disclosures to those clients over whose securities
they have custody or discretionary authority, or from whom they accept substantial prepayment of advisory fees, and not to other clients.

The risk of investment loss is especially acute where the client's portfolio requires constant supervision because it contains volatile, high risk in
vestments, or where clients, such as an investment company or a pension plan, must overcome legal hurdles (shareholder votes, etc.) to replace the ad
viser.
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A. Pending Criminal Proceedings

Paragraph (b). as proposed, would define certain civil and criminal court actions, agency proceedings, and self-regulatory organiza
tion (“SRO”) proceedings as material disciplinary events.10 Included within the definition of material court actions were pending
criminal proceedings relating generally to fraud or theft. Several commenters urged the Commission not to define pending criminal
proceedings as material disciplinary events under the rule because this would, in their opinion, have the effect of imposing a penalty on
the adviser before a finding of guilt is made or, if the case is ultimately dismissed or a finding of innocence is made, unfairly penalize
the adviser. The rule has not been modified in this respect. The Commission believes that a pending criminal proceeding against an
adviser or its management person is material and should be disclosed because it reflects upon the degree of trust and confidence clients
would place in their adviser. Moreover, the requirement to disclose pending criminal proceedings is no different than the disclosure re
quired of directors and executive officers of companies issuing securities,11 registrants in their annual or semi-annual reports,12 persons
soliciting proxies,13 or persons making a tender offer.14
B. Management Persons

Paragraph (b). as adopted, requires disclosure of disciplinary events involving the adviser or its management persons. As defined in
paragraph (d). management persons include any person with the power to exercise, directly or indirectly, a controlling influence over
the management or policies of an adviser or to determine the general investment advice given to clients. Seven commenters urged the
Commission to narrow this definition, asserting it would include too many persons or entities not directly involved in giving invest
ment advice, particularly in the context of a large diversified financial firm. The adoption of the presumptive materiality standard in
paragraph (b) effectively limits the breadth of the definition of management person. As discussed above, the distance of the entity or
person involved in the disciplinary event from the advisory function is one factor in determining whether the presumption of
materiality of a disciplinary event listed under paragraph (b) may be overcome.
One commenter asked the Commission to clarify whether an adviser would have to disclose the disciplinary history of a person no
longer employed or affiliated with the investment advisory firm. Under the definition of “management person.” an adviser is only re
quired to disclose the disciplinary history of persons currently employed or affiliated with it, regardless of whether the disciplinary
event occurred prior to the person's employment or affiliation with the adviser.
C. Time Period

Paragraph (b) of the proposed rule would define certain disciplinary events as material unless more than ten years had elapsed from
the time of the event. This ten-year period is based upon the time period specified in section 203(e)(2) of the Advisers Act [15 U.S.C.
80b-3(e)(2)]15 and Item 11 of Form ADV.16 In the proposing release, the Commission requested comment on whether a different time
period should be used, such as the five-year period specified in Item 401(f) of Regulation S-K [17 CFR 229.401(f)].17
Several commenters urged the Commission to reduce the time period from ten to five years. According to these commenters, reduc
ing the time period would not eliminate the adviser's obligation to disclose disciplinary events occurring before a five-year period, be
cause paragraph (e) of the rule states that the period specified in paragraph (b) is only a minimum disclosure requirement.

The Commission has decided to adopt the rule with a ten-year period to measure the presumptive materiality of disciplinary events.
Because section 203(e)(2) of the Advisers Act reflects a congressional determination that the materiality of disciplinary events involv
ing investment advisers extends back, at a minimum, to events occurring within a ten-year period, a ten-year period is appropriate. The

"The Commission has modified the definition of “investment-related" in paragraph (d)(3) of the rule to conform to the 1986 amendments to section
203(eX2)(B) of the Advisers Act [15 U.S.C. 80b-3(eX2)). Pub. L. 99-571. section 101, 100 Stat. 3208,3220(1986). The amendments expanded the
circumstances under which an adviser could be disqualified from registration to include felony or misdemeanor convictions involving government
securities brokers or dealers or entities or persons required to register under the Commodity Exchange Act [ 17 U.S.C. I er seq.].)
"See item 11 of Form S-1 [17CFR239.11): Item 18 of Form S-4 [17 CFR 239.25]: Item21 ofFormS-ll [17 CFR 259.18]: Item 10ofFormS-18
[ 17 CFR 239.28]; hem 9 of Form N-1A [ 17 CFR 274.11 A]; hem 10 for Form N-2 [ 17 CFR 274.11 a-1 ]; Item 13 of Form N-3 [ 17 CFR 274.11 b); Item
13 of From N-4 [ 17 CFR 274.11 c): hem 6 of Form N-5 [ 17 CFR 274.5 ]: and hem 17 of Form N-8B-4 [ 17 CFR 274.14).
,2See lOof Form 10-K [17 CFR 249.310); and subitem 77e of Form N-SAR [17 CFR 274.101); C/hem 11 of Form ADV [17 CFR 279.1).

,5See hem 7 of Schedule 14A [17 CFR 24O.I4a-IO). See also hem I of Schedule 14C [17 CFR 240.I4C-101] with respect to issuers transmitting
information statements.
,4See hem 2 of Schedule I4D-I [17 CFR 240.14d-!00],
’■'Section 203(e)(2) sets forth a list of disciplinary events involving an adviser which can be used to deny, suspend, or revoke an adviser’s registra
tion. See also rule 206(4)-3(aXI) [17 CFR 275206(4)-3(a)( 1)] which prohibits registered investment advisers from using solicitors that have been
convicted during the previous ten years of any felony or misdemeanor involving conduct described in section 203(e) of the Advisers Act.
’*The ten-year period is the minimum disclosure period for disciplinary events in hem 11 of Pan I of Form ADV.

,7Item 401(f) requires issuers to disclose material legal proceedings involving management of the issuer.
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length of this period is mitigated somewhat by the presumptive materiality standard in paragraph (b). As previously discussed, the
amount of time that has elapsed is one factor in determining whether the presumption of materiality of a disciplinary event listed under
paragraph (b) may be overcome.

Thus, under the rule, disciplinary events involving the adviser or its management person occurring within the ten-year period may.
under certain circumstances, not be material to clients and would not have to be disclosed.
3. Integration with Form ADV
Finally, eight commenters recommended that the Commission integrate the disclosure required under Rule 206(4)-4 into Part II of
Form ADV (the “brochure”). Use of the brochure to comply with rule 206(4)-4 would, in their view, make compliance for registered
advisers easier and less expensive than a separate disclosure document. The Commission agrees with these commenters and has added
a note to Rule 206(4)-4 and an instruction to Form ADV stating that advisers may use their brochure to make the required dis
closures,18 provided that the timing of disclosure provision in paragraph (c) of Rule 206(4)-4 is satisfied.19
Regulatory Flexibility Act Analysis

A summary of the Initial Regulatory Flexibility Act Analysis, which the Commission prepared in accordance with 15 U.S.C. 603,
regarding proposed Rule 206(4)-4 was published in Investment Advisers Act Release No. 1035. No comments were received on this
analysis. The Commission has prepared a Final Regulatory Flexibility Analysis, a copy of which may be obtained by contacting Debra
J. Kertzman, Esq., Division of Investment Management, Securities and Exchange Commission, 450 5th Street NW., Washington, DC
20549 (202) 272-2107.
Statutory Authority

The Commission is adopting Rule 206(4)-4 and the instruction of Form ADV under the authority set forth in sections 204, 206(4),
and 211(a) of the Advisers Act [15 U.S.C. 80b-4, 80b-6(4) and 80b-11(a)].

List of Subjects in 17 CFR Parts 275 and 279
Investment adviser. Fraud, Securities.
Text of Rule

Parts 275 and 279 of Chapter II of Title 17 of the Code of Federal Regulations is amended as shown:

PART 275-RULES AND REGULATIONS, INVESTMENT ADVISERS ACT OF 1940
1.

The authority citation for Part 275 continues to read as follows:
Authority: Sec. 203, 54 Stat. 850, as amended, 15 U.S.C. 80b-3: sec. 204, 54 Stat. 852, as amended, 15 U.S.C. 80b-4; Sec. 206A.
84 Stat. 1433, as added, 15 U.S.C. 80b-6A; sec. 211,54 Stat. 855, as amended, 15 U.S.C. 80b-l 1.

2.

By adding § 275.206(4)-4 as follows:

§275.206(4)-4 Financial and disciplinary information that investment advisers must disclose to clients.

(a) It shall constitute a fraudulent, deceptive, or manipulative act, practice, or course of business within the meaning of section 206(4)
of the Act for any investment adviser to fail to disclose to any client or prospective client all material facts with respect to:

(1) A financial condition of the adviser that is reasonably likely to impair the ability of the adviser to meet contractual commit
ments to clients, if the adviser has discretionary authority (express or impled) or custody over such client's funds or securities,
or requires prepayment of advisory fees of more than $500 from such client, 6 months or more in advance; or
(2) A legal or disciplinary event that is material to an evaluation of the adviser’s integrity or ability to meet contractual commit
ments to clients.
18One commenter suggested that the Commission allow “insolvent” advisers to give clients a balance sheet to comply with the financial disclosure
requirements of Rule 206(4)-4. Under the rule, inclusion of an audited balance sheet in the brochure would not be sufficient to disclose a precarious
financial condition: an affirmative statement disclosing such a condition is required.
19Under Rule 204-3, registered advisers are required only to offer to deliver a brochure to existing clients. In contrast, under Rule 206(4)-4 dis
closure of precarious financial conditions and material disciplinary events must be made promptly to clients.
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(b) It shall constitute a rebuttable presumption that the following legal or disciplinary events involving the adviser or a management
person of the advisor (any of the foregoing being referred to hereafter as “person”) that were not resolved in the person’s favor or
subsequently reversed, suspended, or vacated are material within the meaning of paragraph (a)(2) of the rule for a period of 10
years from the time of the event:

(1) A criminal or civil action in a court of competent jurisdiction in which the person—
(i)

Was convicted, pleaded guilty or nolo contendere (“no contest”) to a felony or misdemeanor, or is the named subject of a
pending criminal proceeding (any of the foregoing referred to hereafter as “action”), and such action involved: an invest
ment-related business; fraud, false statements, or omissions; wrongful taking of property; or bribery, forgery, counterfeit
ing, or extortion;

(ii) Was found to have been involved in a violation of an investment-related statute or regulation; or
(iii) Was the subject of any order, judgement, or decree permanently or temporarily enjoining the person from, or otherwise
limiting the person from, engaging in any investment-related activity.

(2) Administrative proceedings before the Securities and Exchange Commission, and other federal regulatory agency or any state
agency (any of the foregoing being referred to hereafter as “agency”) in which the person—
(i)

Was found to have caused an investment-related business to lose its authorization to do business; or

(ii) Was found to have been involved in a violation or an investment-related statute or regulation and was the subject of an
order by the agency denying, suspending, or revoking the authorization of the person to act in, or barring or suspending
the person’s association with, an investment-related business; or otherwise significantly limiting the person’s invest
ment-related activities.
(3) Self-Regulatory Organization (SRO) proceedings in which the person—
(i)

Was found to have caused an investment-related business to lose its authorization to do business; or

(ii) Was found to have been involved in a violation of the SRO's rules and was the subject of an order by the SRO barring or
suspending the person from membership or from association with other members, or expelling the person from member
ship; fining the person more than $2,500; or otherwise significantly limiting the person’s investment-related activities.

(c) The information required to be disclosed by paragraph (a) shall be disclosed to clients promptly, and to prospective clients not less
than 48 hours prior to entering into any written or oral investment advisory contract, or no later than the time of entering into such
contract if the client has the right to terminate the contract without penalty within five business days after entering into the con
tract.

(d) For purposes of this rule:
(1) “Management person” means a person with power to exercise, directly or indirectly, a controlling influence over the manage
ment or policies of an adviser which is a company or to determine the general investment advice given to clients.

(2) “Found” means determined or ascertained by adjudication or consent in a final SRO proceeding, administrative proceeding, or
court action.
(3) “Investment-related” means pertaining to securities commodities, banking, insurance, or real estate (including, but not limited
to, action as or being associated with a broker, dealer, investment company, investment adviser, government securities broker
or dealer, municipal securities dealer, bank, savings, and loan association, entity or person required to be registered under the
Commodity Exchange Act [7 U.S.C. 1 et. seq.]. or fiduciary).
(4) “Involved” means acting or aiding, abetting, causing, counseling, commanding, inducing, conspiring with or failing reasonab
ly to supervise another in doing an act.

(5) “Self-Regulatory Organization” or “SRO” means any national securities or commodities exchange, registered association, or
registered clearing agency.
(e) For purposes of calculating the 10-year period during which events are presumed to be material under paragraph (b), the date of a
reportable event shall be the date on which the final order, judgement, or decree was entered, or the date on which any rights of ap
peal from preliminary orders, judgements, or decrees lapsed.

(f) Compliance with paragraph (b) of this rule shall not relieve any investment adviser from the disclosure obligations of paragraph
(a) of the rule; compliance with paragraph (a) of the rule shall not relieve any investment adviser from any other disclosure re
quirement under the Act, the rules and regulations thereunder, or under any other federal or state law.
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Note: Registered investment advisers may disclose this information to clients and prospective clients in their “brochure.” the writ
ten disclosure statement to clients under Rule 204-3 [17 CFR 275.204-3]: provided, that the delivery of the brochure satisfies the
timing of disclosure requirements described in paragraph (c) of this rule.

PART 279-FORMS PRESCRIBED UNDER THE INVESTMENT ADVISERS ACT OF 1940
1.

The authority citation for Part 279 continues to read as follows:

Authority: The Investment Advisers Act of 1940,15 U.S.C. 80b-1, et seq.

2.

By amending instruction 1 to Form ADV, which is described in § 279.1, by adding a new sub-paragraph.

§ 279.1 Form ADV, for Application for Registration of Investment Adviser and for Amendment to Such Registration Statement

Instruction for Form ADV
1.

This is a Uniform Form for use by investment advisers to:
Comply with their obligation under SEC Rule 206(4)-4 to disclose material financial and disciplinary information to clients.
When using Part II of this form to disclose this information to clients, advisers must satisfy the timing of disclosure requirements
described in paragraph (c) of SEC Rule 206(4)-4. Note that SEC Rule 206(4)-4(c) requires an adviser to disclose this information
promptly to clients, while SEC Rule 204-3(b) only requires an adviser to annually offer to deliver its brochure to existing clients.

By the Commission.

Shirley E. Hollis.
Assistant Secretary.

September 25,1987.
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For RELEASE Monday, January 25, 1971
U.S. SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549
SECURITIES ACT OF 1933
Release No. 5127
SECURITIES EXCHANGE ACT OF 1934
Release No. 9065
HOLDING COMPANY ACT OF 1935
Release No. 16972
TRUST INDENTURE ACT OF 1939
Release No. 289
INVESTMENT COMPANY ACT OF 1940
Release No. 6330
INVESTMENT ADVISORS ACT OF 1940
Release No. 281
PROCEDURE APPLICABLE TO REQUESTS FOR NO ACTION
OR INTERPRETATIVE LETTERS

The Commission in Securities Act Release 5098 announced the adoption, effective December 1,1970, of rule (17 CFR 200.81)
providing for the public availability of requests for no action and interpretative letters and the responses thereto. The purpose
of this release is to indicate more specifically the procedures to be followed by persons submitting such requests in order to
facilitate their processing and so that the letter containing the request and the response thereto will be conveniently available
for public use in the Public Reference Room in the principal office of the Commission in Washington. To meet these needs
the following procedure should be followed:
1. An original and two copies of each letter requesting a no action position or interpretation should be submitted. If the
inquiry involves more than one subsection of a statute, or subsections of more than one statute, an additional copy of the
letter should be submitted for each subsection involved.
2. The specific subsection of the particular statute to which the letter pertains should be indicated in the upper right-hand
corner of the original and each copy of the letter submitted pursuant to paragraph 1 above. Thus, for example, a letter request
ing an interpretation of the intrastate exemption would be captioned “1933 Act/3(a)(l 1),” and a letter requesting an interpre
tation of Rule 10b-6 under the Securities Exchange Act of 1934 would be captioned “1934 Act/Rule 10b-6.”
3. The names of the company or companies and all other persons involved should be stated. Letters relating to unnamed
companies or persons, or to hypothetical situations, will not be answered.
4. Letters should be limited to the particular situation involving the problem at hand, and should not attempt to include
every possible type of situation which may arise in the future.
5. While it is essential that letters contain all of the facts necessary to reach a conclusion in the matter, they should be con
cise and to the point.
6. The writer should indicate why he thinks a problem exists, his own opinion in the matter and the basis for such opinion.
7. If a request for confidential treatment is made, this request and the basis therefor should be included in a separate letter
and submitted with the no action request letter.
Because of the volume of letters received, letters which are not prepared in accordance with the procedures set forth above
may be returned to the sender for compliance with such procedures.
By the Commission.
Orval L. DuBois
Secretary
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549
SCHEDULE OF FEES FOR RECORDS SERVICES
(See 17 CFR 200.80e)

How to Order Documents:
Members of the public can arrange to receive copies of materials maintained in the Public Reference Branch by
describing specific documents and authorizing charges in writing. Written requests must include name(s), date(s), and
subject matter required and a statement of a willingness to pay copying and shipping charges. Address inquiries to:
Public Reference Branch, Securities and Exchange Commission, Washington, D.C. 20549. All written requests for
copying of documents granted under the Freedom of Information Act (“FOIA”), should be directed to: FOIA Officer,
Securities and Exchange Commission, Washington, D.C. 20549. The following rates have been established between
a commercial contract copier and the Commission and apply to requests made through the Public Reference Branch.
Rates of Service:

Regular Service

Paper to Paper
Fiche to Paper
(perpage)

Duplicate
Microfiche
(perfiche)

$0.24

$2.50

$0.36

$5.00

Regular Service orders will be shipped within seven calendar days
after the contractor receives the order, the material to be copied, and
the customer's payment in advance.
Priority Service

Priority Service orders will be shipped by the close of business of the
normal work day following receipt of the order by the contractor, the
material to be copied and the customer's payment in advance. Priority
service does not include FOIA requests.
Please note that all paper facsimile copies of documents are reproduced on 8 1/2" x 11" pages, regardless of the size
of the original. Material which cannot be copied onto one 8 1/2" x 11" page without reducing character images to
less than 6-point type size will be copied on two pages which the purchaser may match and join. Duplicate microfiche
is only available if the official copy is in microfiche format.

Payment Procedures for Contractor Copying and Delivery:
Copying requests to the Public Reference Branch must be in writing and must contain a statement of willingness to pay
for services at the regular or priority rate plus postage or other applicable delivery costs. The contractor will provide
an estimate of charges. Payment of these charges must be made in advance by acceptable credit card or check to the
contractor, not the SEC, before copying can be done. Copying of materials released pursuant to FOIA must be arranged
through the FOIA Branch.
Charges for Commission Services:
Copies of Commission documents which require locating, reviewing, and making available for inspection or copying
can be provided in accordance with the following:
First half hour........................................................................................................................................
No fee
Fees for each additional one-half hour or fraction thereof are charged according to grade level of the
employee performing the above services and are subject to any applicable FOIA fee regulations:

SEC 1237 (7-94)
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GS-11 or below - per half hour.................................................................................................
GS-12 or above - per half hour................................................................................................
Attestation with Commission Seal - per Seal.................................................................................

$ 8.00
$14.00
$ 4.00

Payment Procedures for Commission Services:
Payment for the above Commission services must be made by check or money order payable to “Securities and
Exchange Commission.” Address payments to: Office of the Comptroller, Securities and Exchange Commission,
Washington, D.C. 20549.
Public Reference Copying Facilities:
In addition to the copying services described, the contractor maintains customer operated copiers in SEC public reference
facilities. These machines can be used to make immediate copies of materials available for inspection at posted rates.
(Sales taxes, when applicable, are additional.)
Public Reference Document Subscription Services and Microfiche Copies:
The contractor offers additional paper or microfiche reproduction services pursuant to the contract Microfiche and paper
copies are also offered through a variety of subscription and demand order services not regulated by the contract The
cost of subscription services varies according to the types of service and volume. Packages currently offered include
registration statements and prospectuses under the Securities Act of 1933, registration and listing applications under the
Securities Exchange Act of 1934, annual reports to shareholders, definitive proxies and information statements, tender
offers and acquisition reports, and filings on Forms 6-K, 8-K, 10-K, 10-Q, 20-F, and N-SAR, under the Securities
Exchange Act of 1934 and the Investment Company Act of 1940. Subscriptions may be for specified documents or in
various combinations and groupings and may be specified either by company name or by major stock exchanges.
Public Reference Magnetic and Video Tape Services:
The contractor has expanded its demand services to include magnetic tape of Insider information previously provided
by the National Archives and Records Administration (NARA), at the cost of $90.00 per tape.

Video tape of the entire April 1994 EDGAR Filers' Conference is also available upon request from the dissemination
contractor. The cost of the videotape is $82.40, plus shipping and applicable state sales tax.
The contractor supplying these services will supply information and price lists upon request Please address requests
for information and all orders for non-regulated services to: Disclosure Information Services, Inc., 5161 River Road,
Bethesda, MD 20816 (Telephone: toll free 1-800-638-8241 or (301) 951-1300), not to the Commission.
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FORM ADV INSTRUCTIONS
1.

This is a Uniform Form for use by investment advisers to:

173

OMB APPROVAL
OMB Number:
3235-0049
Expires:
May 31,1997
Estimated average burden
hours per response......... 9.01

• register with the Securities and Exchange Commission and the jurisdictions that require advisers to register.
• update those registrations. When updating, complete all amended pages in full and circle the number of the item being
changed. Each amendment must include the execution page.

• comply with their obligation under SEC Rule 206(4)-4 to disclose material financial and disciplinary information
to clients. When using Part II of this form to disclose this information to clients, advisers must satisfy the timing of
disclosure requirements described in paragraph (c) of SEC Rule 206(4)-4. Note that SEC Rule 206(4)-4(c) requires
an adviser to disclose this information promptly to clients, while SEC Rule 204-3(b) only requires an adviser to
annually offer to deliver its brochure to existing clients.
2.

Organization
The Form contains two parts. Parts I and II are filed with the SEC and the jurisdictions; Part II can generally be given
to clients to satisfy the brochure rule. The Form also contains the following schedules:

• Schedule A — for corporations;

• Schedule B — for partnerships;
• Schedule C — for entities that are not sole proprietorships, partnerships or corporations;
• Schedule D —for reporting information about individuals under Part I Item 12;
• Schedule E — for continuing responses to Part I items;
• Schedule F — for continuing responses to Part II items;
• Schedule G —for the balance sheet required by Part II Item 14; and
• Schedule H — for satisfaction of the brochure rule by sponsors of wrap fee programs.

3.

Format

• Type all information.
• Give all individual names in full, including full middle names.
• Use only Form ADV and its Schedules or a reproduction of them.

4.

Signature
• All filings and amendments must be filed with a signed execution page (page 1).
• Each copy filed with the Securities and Exchange Commission and any jurisdiction must be manually signed.
If applicant is

Form ADV should be signed by

• a sole proprietor...................................................... the proprietor

• a partnership............................................................ a general partner for the partnership
• a corporation............................................................ an authorized principal officer for the corporation
• any other organization........................................... the managing agent (an authorized person that participates in
managing or directing applicant’s affairs)

5.

General Definitions (Additional definitions appear in Part I Item 11 and Part II.)

• Applicant —The investment adviser applying on or amending this Form.
• Client — An investment advisory client of the applicant.
• Control —The power to direct or cause the direction of the management or policies of a company, whether through
ownership of securities, by contract, or otherwise. Any individual or firm that is a director, partner or officer
exercising executive responsibility (or having similar status or functions) or that directly or indirectly has the right
to vote 25 percent or more of the voting securities or is entitled to 25 percent or more of the profits is presumed to
control that company. (This definition is used solely for the purpose of Form ADV.)
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• Custody—A person has custody if it directly or indirectly holds client funds or securities, has any authority to obtain
possession of them, or has the ability to appropriate them. An adviser has custody, for example, if it has a general
power of attorney over a client’s account or has signatory power over a client’s checking account. (The definition
and examples are for the convenience of registrants. Depending on the facts and circumstances, other situations also
may involve custody.)
• Jurisdiction — Any non-Federal government or regulatory body in the United States, or Puerto Rico.

• Person — An individual, partnership, corporation or other organization.

• Related person — Any officer, director or partner of applicant or any person directly or indirectly controlling,
controlled by or under common control with the applicant, including any non-clerical, non-ministerial employee.
• Self-regulatory organizations — Any national securities or commodities exchange or registered association, or
registered clearing agency.

6.

Continuation Sheets — Schedules E and F provide additional space for continuing Form ADV items (Schedule E for Part I;
Schedule F for Part II) but not for continuing Schedules A, B, C, D, G or H. To continue Schedules A, B, C, D and G, use copies
of the schedule being continued. The response to Schedule H should be included as a separate document attached to the Schedule.

7.

SEC Filings
• Submit filings in triplicate to the Securities and Exchange Commission, Washington, D.C. 20549. To register, submit
a check or money order for $150 payable to the Securities and Exchange Commission. This fee is non-refundable.
There is no fee for amendments.
• Non-Residents —Rule 0-2 under the Investment Advisers Act of 1940 [17 CFR 275.0-2] covers those non-resident
persons named anywhere in Form ADV that must file a consent to service of process and a power of attorney. Rule
204-2(j) under the Investment Advisers Act of 1940 [17 CFR 275.204-2] covers the notice of undertaking on books
and records non-residents must file with Form ADV.
• Updating. Federal law requires filing amendments:

— promptly for any changes in:

Part I—Items 1, 2, 3, 4, 5, 8, 11, 13A, 13B, 14A, and 14B;
— Promptly for material changes in:

Part I —Items 9 and 10, all items of Part II except Item 14, and all Items of Schedule H;
— within 90 days of the end of the fiscal year for any other changes.
• Federal Information Law and Requirements —Investment Advisers Act of 1940 Sections 203(c), 204,206, and
211(a) authorize the SEC to collect the information on this Form from applicants for investment adviser registration.
The information is used for regulatory purposes, including deciding whether to grant registration. The SEC
maintains files of the information on this form and makes it publicly available. Only the Social Security Number,
which aids identifying the applicant, is voluntary. The SEC may return as unacceptable Forms that do not include
all other information. By accepting this Form, however, the SEC does not make a finding that it has been filled out
or submitted correctly. Intentional misstatements or omissions constitute Federal criminal violations under 18 USC
1001 and 15 USC 80b-17.

8.

Filings in Jurisdictions — Consult the requirements of each jurisdiction in which you are filing to determine its requirements
for, among other things:
• filings
• updates
• financial statements

• bonding
• examinations and qualifications
• photographs and fingerprints

• limitations on advisory fees

Information on a jurisdiction’s requirements is available from its Securities Administrator. For the address and
telephone number of the Securities Administrator in a jurisdiction, contact the North American Securities Administrators
Association, Inc., One Massachusetts Ave., N.W., Suite 310, Washington, D.C. 20001, (202) 737-0900.
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9.

Sponsors of Wrap Fee Programs — Sponsors of wrap fee programs must provide clients and prospective clients of wrap fee
programs with a document containing the information required by Schedule H.
• Wrap Fec Programs —A wrap fee program is any program under which any client is charged a specified fee or fees
not based directly upon transactions in a client’s account for investment advisory services (which may include
portfolio management or advice concerning the selection of other investment advisers) and execution of client
transactions.
• Sponsors — A sponsor of a wrap fee program is any applicant that is compensated under a wrap fee program for
sponsoring, organizing, or administering the program, or for selecting, or providing advice to clients regarding the
selection of, other investment advisers in the program.
The document prepared in response to Schedule H must be provided to clients of the wrap fee program in lieu of Part II
(or the document containing the information required by Part II), which the sponsor is require to provide to other
advisory clients. Part II and Schedule F need only contain an abbreviated narrative discussion of a sponsor’s wrap fee
programs, although responses to check-the-box questions in Part I and Part II should reflect the applicant’s wrap fee
programs.
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FORM ADV

Part 1 • Page 1
This filing is an:

or an:

OMB APPROVAL
OMB Number: 3235-0049
Expires:
May 31,1997
Uniform Application for Investment Adviser Registration Estimated average burden
hours per response.........9.01

□ Initial Application

If this Filing is an Amendment:
• Give the Applicant's SEC File Number 801-_____________________
• Is Applicant now active in business as an Investment Adviser?

□ Amendment

Yes
□

No
□

WARNING: Failure to complete this Form accurately and keep it cunent subjects applicant to administrative, civil and criminal penalties.
1.

2.

A.

Applicant's full name (If sole proprietor, state last, First and middle name):

B.

Name under which business is conducted, if different:

C.

If business name is being amended, give previous name:

A.

Principal place of business: (Number and Street — Do not use P.O. Box Number)

B.

Hours business is conducted at this location:

D.

from
to
Mailing address, if different
from address given in 2A:

(City)

C. Telephone Number
at this location:
(Number and Street or P.O. Box Number)

(Zip Code)

(State)

(Area Code)

(City)

(Telephone Number)

(State)

......................................................................................................................
F.

3. A.

Yes
□

No
□

On Schedule E give the addresses and telephone numbers of all offices at which applicant's investment advisory business is conducted, other
than the one given in Item 2A.

If books and records required by Section 204 of the Investment Advisers Act of 1940 are kept somewhere other than at the principal place of
business given in Item 2A, give the following information (if kept in more than one place, give additional names, addresses and hours of
business on Schedule E):
Name and address of entity where books and records are kept:

(City)

(Number and Street)

B.

(Zip Code)

C. Telephone Number
at this location:

Hours business is conducted at this location:

from

(Area Code)

(State)

(Zip Code)

(Telephone Number)

to

EXECUTION
For the purpose of complying with the laws of the State(s) I have marked in Item 7 relating to the giving of investment advice, I hereby certify
that the applicant is in compliance with applicable state surety bonding requirements and irrevocably appoint the administrator of each of
those State(s), or such other person designated by law, and the successors in such office, my attorney in said State(s) upon whom may be served
any notice, process or pleading in any action or proceeding against me arising out of or in connection with the offer or sale of securities or
commodities, or out of the violation or alleged violation of the laws of those State(s) and I do hereby consent that any such action or proceeding
against me may be commenced in any court of competent jurisdiction and proper venue within said State(s) by service of process upon said
appointee with the same effect as if I were a resident in said State(s) and had lawfully been served with process in said State(s).

The undersigned, being first duly sworn, deposes and says that he has executed this Form on behalf of, and with the authority of, said applicant.
The undersigned and applicant represent that the information and statements contained herein, including exhibits attached hereto and other
information filed herewith, all of which are made a part hereof, are current, true and complete. The undersigned and applicant further represent
that to the extent any information previously submitted is not amended, such information is currently accurate and complete.
Date:

Name of Applicant:

By (Signature):

Typed Name and Title:

Subscribed and sworn before me this_________________ day of_________________________________ 19_______
By:

My commission expires

County of

State of

Answer all items.
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Applicant:

SEC File Number:

Date:

Part 1 • Page 2
4.

5.

A.

Persons to contact for further information about this Form:

B.

Mailing Address (Number and Street, City, State, Zip Code):

A.

(
)
Applicant consents that notice of any proceeding before the Securities and Exchange Commission or a jurisdiction in connection with its invest
ment adviser registration may be given by registered or certified mail or confirmed telegram to: (Last Name) (First Name) (Middle Name)

B.

(Number and Street)

(City)

(State)

(Name)

(Title)

Area Code and Telephone Number:

(Zip Code)

6. Applicant’s fiscal year ends:

(Day)

(Month)

“1” for pending

“3” for withdrawn before registration within the last 10 years

"2” for registered

"4” for previously registered within the last 10 years

Securities and Exchange Commission
AL____

AK____

AZ____

AR____

CA____

CO____

CT____

IL____

IN____

IA____

KS___

KY____

LA____

ME____ MD_____ MA_____ MI_____

DE____

DC____

FL____

MT____ NE____

NV____

NH____ NJ____

NM_____ NY____ NC____

ND____

RI____

SD____

TN____

UT____

WA____ WV_

SC____

TX____

VT____

VA____

GA____

ID____

HI____

MN____ MS____ MO_____

OH______ OK___
WI___

OR____ PA_____

WY

Puerto Rico____

Other (Specify):

8.

Applicant is a (check box that applies and complete those items):

□
B.

D.

CORPORATION Complete Schedule A.

(1) Date of incorporation
(Month, Day, Year):

(2) Jurisdiction where incorporated:

□

PARTNERSHIP Complete Schedule B.

(1) Date of establishment
(Month, Day, Year):

(2) Current legal address (Number, Street, City, State, Zip Code):

□

SOLE
PROPRIETORSHIP

(1) Date business began
(Month, Day, Year):

(2) Current residence address of proprietor:
(Number, Street, City, State, Zip Code)

□

Other - Specify

(1) Date of establishment
(Month, Day, Year):

(2) Current legal address (Number, Street, City, State, Zip Code):

(3) Social Security No.

Complete Schedule C
9.

Is the applicant taking over the business of a registered investment adviser?
(If yes, describe the transfer on Schedule E, including the transfer date, and predecessor’s full name, IRS employer number
and SEC file number)...............................................................................................................................................................................................

10. A.

Does any person not named in Item 1A or Schedules A, B, or C, through agreement or otherwise, control the management or policies
of applicant?................................................................................................................................................................................................................................

Yes

□

No

Yes

□

No

Yes

No

□
□

(If yes, state on Schedule E the exact name of each person and describe the basis for the person’s control.)

B.

Is the applicant financed by a person not named in Items IA or Schedule A, B, or C other than by: (1) a public offering under the
Securities Act of 1933; (2) credit given in the ordinary course of business by banks, suppliers or others; or (3) a satisfactory subordina
tion agreement under Securities Exchange Act of 1934 Rule 15c3-l (17 CFR 240.15c3-l)?............................................................................
(If yes, state on Schedule E the exact name of each person and describe the arrangement through which
financing is made available, including the amount.)

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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ADV

FORM

Applicant:

Part I ● Page 3
11.

SEC File Number:

Date:

801-

Disciplinary questions. Definitions:
Advisory affiliate — A person named in Items 1A, 10A or Schedules A, B or C; or an individual or firm that directly
or indirectly controls or is controlled by the applicant, including any current employee except one performing only
clerical, administrative, support or similar functions.
• Investment or investment-related — Pertaining to securities, commodities, banking, insurance, or real estate (includ
ing, but not limited to, acting as or being associated with a broker-dealer, investment company, investment adviser,
futures sponsor, bank or savings and loan association).

•

•

Involved — Doing an act or aiding, abetting, counseling, commanding, inducing, conspiring with or failing reasonably
to supervise another in doing an act.

A.

In the past ten years has the applicant or an advisory affiliate been convicted of or pleaded guilty or nolo contendre
(“no contest”) to:
(1)

a felony or misdemeanor involving:
•
•
•
•

(2)
B.

(2)

No
□
No
□

in the past ten years, enjoined theapplicant or anadvisory affiliate in connection with any investment-related
activity?...................................................................................................................................................
□
ever found that the applicant or anadvisory affiliate was involved in aviolation of investment-related statutes
or regulations?........................................................................................................................................
□

Yes

No
□
No
□

Yes

Has the U.S. Securities and Exchange Commission or the Commodity Futures Trading Commission ever:
(1)
(2)
(3)

(4)

D.

any other felony?............................................................................................................................................

Yes
□
Yes
□

Has any court:

(1)

C.

investment or an investment-related business
fraud, false statements, or omissions
wrongful taking of property or
bribery, forgery, counterfeiting, or extortion?.............................................................................................

Yes
□
Yes
found the applicant or an advisory affiliate to have been involved in a violation of its regulations or statutes?
□
found the applicant or an advisory affiliate to have been a cause of an investment-related business having its Yes
authorization to do business denied, suspended, revoked, or restricted? ..........................................................
□
entered an order denying, suspending or revoking the applicant’s or an advisory affiliate’s registration or other- Yes
wise disciplined it by restricting its activities?......................................................................................................
□
found the applicant or an advisory affiliate to have made a false statement or omission?................................

No
□
No
□
No
□
No
□

Has any other federal regulatory agency or any state regulatory agency:

(1)
(2)
(3)
(4)
(5)
(6)

ever found the applicant or an advisory affiliate to have made a false statement or omission or been dishonest,
unfair, or unethical?...........................................................................................................................................
ever found the applicant or an advisory affiliate to have been involved in a violation of investment regulations
or statutes? .........................................................................................................................................................
ever found the applicant or an advisory affiliate to have been a cause of an investment-related business having
its authorization to do business denied, suspended, revoked, or restricted?.......................................................
in the past ten years, entered an order against the applicant or an advisory affiliate in connection with an investmentrelated activity?...................................................................................................................................................
ever denied, suspended, or revoked the applicant’s or an advisory affiliate’s registration or license, prevented
it from associating with an investment-related business, or otherwise disciplined it by restricting its activities?

Yes
□
Yes
□
Yes
□
Yes
□
Yes
□

No
□
No
□
No
□
No
□
No
□

ever revoked or suspended the applicant’s or an advisory affiliate’s license as an attorney or accountant? ..

Yes
□

No
□

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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Applicant:

Part 1 - Page 4

SEC File Number:

Date:

801-

Has any self-regulatory organization or commodities exchange ever:

E.

(1)

found the applicant or an advisory affiliate to have made a false statement or omission?.....................

□

Yes

No
□

Yes
found the applicant or an advisory affiliate to have been involved in a violation of its rules?..............
□
found the applicant or an advisory affiliate to have been the cause of an investment-related business having its Yes
authorization to do business denied, suspended, revoked, or restricted? ...........................................................
□
disciplined the applicant or an advisory affiliate by expelling or suspending it from membership, by barring or Yes
suspending its association with other members, or by otherwise restricting its activities?......................
□

No
□
No
□
No
□

F.

Has any foreign government, court, regulatory agency, or exchange ever entered an order against the applicant or an Yes
advisory affiliate related to investments or fraud?.............................................................................................
□ □

No

G.

Is the applicant or an advisory affiliate now the subject of any proceeding that could result in a ‘yes’ answer to parts Yes
A-F of this item? ..............................................................................................................................................
□
□

No

Yes
□

No
□

Yes

No

(2)
(3)
(4)

H. Has a bonding company denied, paid out on, or revoked a bond for the applicant?...............................................

——
I.

Does the applicant have any unsatisfied judgments or liens against it?....................................................................

□

□

J.

Has the applicant or an advisory affiliate of the applicant ever been a securities firm or an advisory affiliate of a securi
ties firm that has been declared bankrupt, had a trustee appointed under the Securities Investor Protection Act, or
had a direct payment procedure begun? ..................................................................................................................

Yes
□

No
□

Has the applicant, or an officer, director or person owning 10% or more of the applicant’s securities failed in business, Yes
made a compromise with creditors, filed a bankruptcy petition or been declared bankrupt?...........................
□ □

No

K.

If a ‘yes’ answer on Item 11 involves:
• an individual, complete a Schedule D for the individual
• a partnership, corporation or other organization, on Schedule E give the following details of any court or regulatory action:
• the organization and individuals named
• the title and date of the action
• the court or body taking the action
• a description of the action.

12.

Individual's Education, Business and Disciplinary Background. Complete a Schedule D for each individual who is:

A. The applicant, named in Part I Item 1A
B. A control person named in Part I Item 10

C. An owner of at least 10% of a class of applicant’s equity securities
D. An officer, director, partner, or individual with similar status of applicant, described in Schedule A Item 2a, Schedule
B Item 2, or Schedule C Item 2

E. A member of the applicant’s investment committee that determines general investment advice to be given to clients

F.

If applicant has no investment committee, an individual who determines general investment advice (if more than five,
complete for their supervisors only)

G. An individual giving investment advice on behalf of the applicant in the jurisdiction in which this application is filed
H. An individual reporting a ‘yes' answer to the disciplinary question, Part I Item 11

Answer all items. Complete amended pages In full, circle amended Items and file with execution page (page 1).
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SEC File Number:

Applicant:

Part 1 - Page 5

Date:

801-

13. Docs applicant have custody (see definition in instructions) of any advisory client:

B.

Yes
funds..................................................................................................................................................................................................... □
Yes
securities....................................................................
□

C.

If either answer is yes, the value of those funds and securities at the end of applicant’s last fiscal year was:

A.

(1) □ under $100,000

(3) □ $1,000,000 to $5,000,000

(2) □ $100,000 to $1,000,000

(4) □ Over $5,000,000

No
□
No
□

Do any of applicant’s related persons have custody (see definition in instructions) of any advisory client:

14.

Yes
funds..................................................................................................................................................................................................... □
Yes
securities....................................
................................................................................................................................. □

A.
B.

No
□
No
□

If either is yes:

C.

is that person a registered broker-dealer qualified to take custody under Section 15 of the Securities
Yes
Exchange Act of 1934?...................................................................................................................................................................... □

D.

the value of those funds and securities at the end of applicant's last fiscal year was:
(1) □ under $100,000

(3) □ $1,000,001 to $5,000,000

(2) □ $100,000 to $1,000,000

(4) □ Over $5,000,000

Yes
15. Does applicant require prepayment of fees of more than $500 per client and more than 6 months in advance?......................... □

No
□

No
□

16. With a few exceptions, the “brochure rule” (Advisers Act Rule 204-3) requires that clients must be given information about
the investment adviser. Will applicant be giving clients (other than wrap fee clients to be given Schedule H):
Yes
Part II of this Form ADV?................................................................................................................................................................. □
Yes
Another document that includes at least the information contained in Form ADV Part II?..................................................... □

A.

B.

17.

A.

B.

No
□
No
□

The number of employees of applicant who perform investment advisory functions (including research, but excluding
unrelated functions such as accounting) is: (check only one box)
(3) □ 2-9 persons

(1) □

1 person, part time

(2) □

1 person primarily involved in
(4) □
providing investment advisory services

10 or more persons

The number of clients to whom applicant provided advisory services during the last fiscal year was:

(1)

□

14 or fewer

(4) □

101 to 500

(2)

□

15 to 50

(5) □

over 500

(3)

□

51 to 100

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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SEC File Number:

Applicant:

Part I * Page 6

Date:

801-

Yes

□

18. Does applicant manage client securities portfolios on a discretionary basis?

No

□

If yes, at the end of applicant’s last fiscal year these accounts:

B. totaled in aggregate market value,
rounded to nearest thousand..

A. numbered

000.00

$.

Yes

□

19. Does applicant manage or supervise client securities portfolios on a non-discretionary basis?

No

□

If yes, at the end of applicant's last fiscal year these accounts:

B. totaled in aggregate market value,
rounded to nearest thousand..

A. numbered

000.00

$.

Yes

No

Yes

No

20. Does applicant hold itself out as providing financial planning or some similarly termed services to clients?

□

If yes, during the last fiscal year applicant provided financial planning services to clients:

who numbered:

B.

□

14 or fewer

(4) □ 101 to SOO

(2)

15 to 50

(5) □ over 500

(3)

51 to 100

(1)

whose investments in financial products based on those services totaled:

(1) □ under $100,000

(3) □ $1,000,001 to $5,000,000

(2) □ $100,000 to $1,000,000

(4) □ over $5,000,000

21. Did applicant recommend securities to clients during its last fiscal year in which the applicant acted (itself or through a
related person) as an underwriter, general or managing partner, or offeree representative, or had any ownership or sales
interest (other than the receipt of normal and customary sales commissions as a broker or brokers representative)? ...
If yes, the approximate value of securities so recommended during its last fiscal year is:

A. □ Under $50,000

B.

□ $50,000 to $250,000

C.

□ $250,001 to $1,000,000

D.

□ over $1,000,000

22. Attach to this Form any financial statements required by the jurisdiction in which applicant is filing, other than the
balance sheet required by Part II Item 14.

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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FORM ADV
Part II * Page 1

OMB APPROVAL
OMB Number
3235-0049
Expires:
May 31,1997
Estimated average burden
Uniform Application for Investment Adviser Registration hours
per response.........9.01

Name of Investment Adviser:
(Number and Street)

Address:

(City)

State)

(Zip Code)

Area Code:

(

Telephone Number:

)

This part of Form ADV gives information about the investment adviser and its business for the use of clients.
The information has not been approved or verified by any governmental authority.

Table of Contents

Item Number

Item

Page

1

Advisory Services and Fees.....................................................................................

2

2

Types of Clients.......................................................................................................

2

3

Types of Investments...............................................................................................

3

4

Methods of Analysis, Sources of Informationand Investment Strategies ....

3

5

Education and Business Standards..........................................................................

4

6

Education and Business Background......................................................................

4

7

Other Business Activities.........................................................................................

4

8

Other Financial Industry Activities orAffiliations...............................................

4

9

Participation or Interest in Client Transactions..............................................

5

10

Conditions for Managing Accounts.......................................................................

5

11

Review of Accounts.................................................................................................

5

12

Investment or Brokerage Discretion.....................................................................

6

13

Additional Compensation.......................................................................................

6

14

Balance Sheet.............................................................................................................

6

Continuation Sheet...................................................................................................

Schedule F

Balance Sheet, if required.......................................................................................

Schedule G

(Schedules A, B, C, D, and E are included with Part 1 of this Form, for the use of regulatory bodies, and are not distributed to diems.)
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SEC File Number:

Applicant:

Part II
* Page 2

Date:

801-

Definitions for Part II
Related person — Any officer, director or partner of applicant or any person directly or indirectly controlling, controlled by, or
under common control with the applicant, including any non-clerical, non-ministerial employee.

Investment Supervisory Services — Giving continuous investment advice to a client (or making investments for the client) based
on the individual needs of the client. Individual needs include, for example, the nature of other client assets and the client’s per
*
sonal and family obligations.
1.

For each type of service provided, state the approximate
of total advisory billings from that service.
Applicant:
(See instruction below.)
(1) Provides investment supervisory services....................................................................................................
%
(2) Manages investment advisory accounts not involving investment supervisory services...............................
%
(3) Furnishes investment advice through consultations not included in either service described above............
%
(4) Issues periodicals about securities by subscription......................................................................................
%
(5) Issues special reports about securities not included in any service described above.....................................
%
(6) Issues, not as part of any service described above, any charts, graphs, formulas, or otherdevices which
clients may use to evaluate securities .........................................................................................................
%
(7) On more than an occasional basis, furnishes advice to clients on matters not involving securities...........
.................. %
(8) Provides a timing service............................................................................................................................
..................
(9) Furnishes advice about securities in any manner not described above...............................................
%

A. Advisory Services and Fees, (check the applicable boxes)
□
□
□
□
□
□

□
□
□

(Percentages should be based on applicant’s last fiscal year. If applicant has not completed its first fiscal year, provide
estimates of advisory trillings for that year and state that the percentages are estimates.)

B. Does applicant call any of the services it checked above financial planning or some similar term?
C.

Yes

Applicant offers investment advisory services for: (check all that apply)

□ (1) A percentage of assets under management
□ (2) Hourly charges
□ (3) Fixed fees (not including subscription fees)

□ (4) Subscription fees
□ (5) Commissions
□ (6) Other

For each checked box in A above, describe on Schedule F:

D.

•

the services provided, including the name of any publication or report issued by the adviser on a
subscription basis or for a fee

•

applicant’s basic fee schedule, how fees are charged and whether its fees are negotiable

•

when compensation is payable, and if compensation is payable before service is provided, how a client
may get a refund or may terminate an investment advisory contract before its expiration date

Types of Clients — Applicant generally provides investment advice to: (check those that apply)

□

A. Individuals

□

E. Trusts, estates, or charitable organizations

□

B. Banks or thrift institutions

□

F.

□

C. Investment companies

□

G. Other (describe on Schedule F)

□

D. Pension and profit sharing plans

Corporations or business entities other than those
listed above

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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SEC File Number:

Applicant:

Part II- Page 3

Date:

801-

3. Types of Investments. Applicant offers advice on the following: (check those that apply)

□
□
□

A. Equity Securities
(1) exchange-listed securities
(2) securities traded over-the-counter
(3) foreign issuers

□

B. Warrants

□

C. Corporate debt securities
(other than commercial paper)

□

D. Commercial paper

□

E. Certificates of deposit

□

F. Municipal securities

□
□
□

G. Investment company securities:
(1) variable life insurance
(2) variable annuities
(3) mutual fund shares

□

H. Unites States government securities

□
□

I. Options contracts on:
(1) securities
(2) commodities

□
□

J. Futures contracts on:
(1) tangibles
(2) intangibles

□
□
□

□

K.

Interests in partnerships investing in:
(1) real estate
(2) oil and gas interests
(3) other (explain on Schedule F)

L. Other (explain on Schedule F)

Methods of Analysis, Sources of Information, and Investment Strategies.

A. Applicant’s security analysis methods include: (check those that apply)
(1) □ Charting

(4) □ Cyclical

(2) □ Fundamental

(5) □ Other (explain on Schedule F)

(3) □ Technical

B. The main sources of information applicant uses include: (check those that apply)
(1) □ Financial newspapers and magazines

(5) □ Timing services

(2) □ Inspections of corporate activities

(3) □ Research materials prepared by others

(6) □ Annual reports, prospectuses, filings with the
Securities and Exchange Commission
(7) □ Company press releases

(4) □ Corporate rating services

(8)

□ Other (explain on Schedule F)

C. The investment strategies used to implement any investment advice given to clients include: (check those that apply)

(1) □ Long term purchases
(securities held at least a year)
(2) □ Short term purchases
(securities sold within a year)
(3) □ Trading (securities sold within 30 days)

(5) □ Margin transactions

(6) □ Option writing, including covered options.
uncovered options or spreading strategies
(7) □ Other (explain on Schedule F)

(4) □ Short sales

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page I).
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SEC File Number:

Part II - Page 4

Date:

801-

5. Education and Business Standards.

Are there any general standards of education or business experience that applicant requires of those involved in determining or giving investment advice to clients? .........................................................................................................

Yes
□

No
□

(If yes, describe these standards on Schedule F.)
6. Education and Business Background.

For:
•

each member of the investment committee or group that determines general investment advice to be given to clients, or

•

if the applicant has no investment committee or group, each individual who determines general investment advice given
to clients (if more than five, respond only for their supervisors)

•

each principal executive officer of applicant or each person with similar status or performing similar functions.

On Schedule F, give the:
•

name

•

formal education after high school

•

year of birth

•

business background for the preceding five years

7. Other Business Activities, (check those that apply)

□ A. Applicant is actively engaged in a business other than giving investment advice.
□

B. Applicant sells products or services other than investment advice to clients.

□ C. The principal business of applicant or its principal executive officers involves something other than
providing investment advice.
(For each checked box describe the other activities, including the time spent on them, on Schedule F.)
8. Other Financial Industry Activities or Affiliations, (check those that apply)

□ A. Applicant is registered (or has an application pending) as a securities broker-dealer.
□

B. Applicant is registered (or has an application pending) as a futures commission merchant, commodity
pool operator or commodity trading adviser.

C. Applicant has arrangements that are material to its advisory business or its clients with a related person
who is a:

□

(1) broker-dealer

□

(7) accounting firm

□

(2) investment company

□

(8) law firm

□

(3) other investment adviser

□

(9) insurance company or agency

□

(4) financial planning firm

□

(10) pension consultant

□

(5) commodity pool operator, commodity trading
adviser or futures commission merchant

□

(11) real estate broker or dealer

□

(12) entity that creates or packages limited partnerships

(6)

banking or thrift institution

(For each checked box in C, on Schedule F identify the related person and describe the relationship and the arrangements.)

D. Is applicant or a related person a general partner in any partnership in which clients are solicited to
invest?.........................................................................................................................................................
(If yes, describe on Schedule F the partnerships and what they invest in.)

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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FORM

ADV

SEC File Number:

Applicant:

Part II * Page 5
9.

Date:

801-

Participation or Interest in Client Transactions.

Applicant or a related person: (check those that apply)

□ A.

As principal, buys securities for itself from or sells securities it owns to any client.

□ B.

As broker or agent effects securities transactions for compensation for any client.

□ C.

As broker or agent for any person other than a client effects transactions in which client securities are sold to
or bought from a brokerage customer.
Recommends to clients that they buy or sell securities or investment products in which the applicant or a related
person has some financial interest.
Buys or sells for itself securities that it also recommends to clients.

□ D.
□ E.

(For each box checked, describe on Schedule F when the applicant or a related person engages in these transactions and what
restrictions, internal procedures, or disclosures are used for conflicts of interest in those transactions.)

10. Conditions for Managing Accounts. Does the applicant provide investment supervisory services, manage investment advisory
accounts or hold itself out as providing financial planning or some similarly termed services and impose a minimum dollar Yes No
value of assets or other conditions for starting or maintaining an account?...............................................................
□
□
(If yes, describe on Schedule F.)
11.

Review of Accounts. If applicant provides investment supervisory services, manages investment advisory accounts, or holds
itself out as providing Financial planning or some similarly termed services:
A. Describe below the reviews and reviewers of the accounts. For reviews, include their frequency, different levels, and
triggering factors. For reviewers, include the number of reviewers, their titles and functions, instructions they receive
from applicant on performing reviews, and number of accounts assigned each.

B. Describe below the nature and frequency of regular reports to clients on their accounts.

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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ADV

Applicant:

SEC File Number:

Part II * Page 6

Date:

801-

12. Investment or Brokerage Discretion.

A. Does applicant or any related person have authority to determine, without obtaining specific client consent, the:
(1) securities to be bought or sold?

(2) amount of the securities to be bought or sold?
(3) broker or dealer to be used?

(4) commission rates paid?

B. Does applicant or a related person suggest brokers to clients?

Yes
□
Yes
□
Yes
□
Yes
□

No
□
No
□
No
□
No
□

Yes
□

No
□

Yes
□
Yes
□

No
□
No
□

Yes

No
□

For each yes answer to A describe on Schedule F any limitations on the authority. For each yes to A(3), A(4) or B,
describe on Schedule F the factors considered in selecting brokers and determining the reasonableness of their commis
sions. If the value of products, research and services given to the applicant or a related person is a factor, describe:
the products, research and services

whether clients may pay commissions higher than those obtainable from other brokers in return for those products
and services

whether research is used to service all of applicant’s accounts or just those accounts paying for it; and
any procedures the applicant used during the last fiscal year to direct client transactions to a particular broker in
return for products and research services received.
13. Additional Compensation.

Does the applicant or a related person have any arrangements, oral or in writing, where it:

is paid cash by or receives some economic benefit (including commissions, equipment or non-research services) from
a non-client in connection with giving advice to clients? ..........................................................................................
B.

directly or indirectly compensates any person for client referrals?

(For each yes, describe the arrangements on Schedule F.
14. Balance Sheet. Applicant must provide a balance sheet for the most recent fiscal year on Schedule G if applicant:

has custody of client funds or securities; or

requires prepayment of more than $500 in fees per client and 6 or more months in advance
Has applicant provided a Schedule G balance sheet?

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule A of
Form ADV

Date:

SEC File Number:

Applicant:

FOR CORPORATIONS

Official Use

801-

for Form ADV Part I
1. This Schedule requests information on the owners and executive officers of the applicant.
2. Please complete for:

(a) each Chief Executive Officer, Chief Financial Officer, Chief Operations Officer, Chief Legal Officer, Chief Compli
ance Officer, director, and individuals with similar status or functions, and
(b) every person who is directly, or indirectly through intermediaries, the beneficial owner of 5% or more of any class
of equity security of the applicant.

3. If a person covered by 2(b) above owns applicant indirectly through intermediaries, list all intermediaries and below them, if they
are not subject to Sections 12 or 15(d) of the Securities Exchange Act of 1934 but are:

(a) corporations, give their shareholders who own 5% or more of a class of equity security, or
(b) partnerships, give their general partners or any limited and special partners who have contributed 5% or more of the
partnership’s capital.
4. If the intermediary’s shareholders or partners listed under 3 above are not individuals, continue up the chain of ownership listing
their 5% shareholders, general partners, and 5% limited or special partners until individuals are listed.

5. Ownership codes are:

B - 10% up to 25%
C - 25% up to 50%

NA - 0 up to 5%
A - 5% up to 10%

D - 50% up to 75%
E - 75% up to 100%

6. Asterisk ( * ) names reporting a change in title, status, stock ownership or partnership interest or control. Double asterisk ( ** ) names
new on this filing.
7. Check “Control Person” column if person has “control” as defined in the instructions to this Form.
FULL NAME

Last

Beginning
Date

Middle

First

Month

Year

Owner
ship Control

Title
or
Status

Code

Person

CRD No., or, if none
Social Security Number

OFFICIAL

USE ONLY

List below names reported on the most recent previous filing under this item that are being DELETED:
FULL NAME

Last

Ending Date

First

Middle

Month

Year

CRD. No., or, if none
Social Security Number

Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule B of
Form ADV

189

SEC File Number:

Applicant:

FOR PARTNERSHIPS

Official Use

801-

(Answers for Form ADV Part 1 Item 8.)
1. This Schedule requests information on the owners and partners of the applicant.

2. Please complete for all general partners and with respect to limited and special partners all those who have contributed directly or
indirectly through intermediaries, 5% or more of the partnership’s capital.
3. If a person owns applicant indirectly through intermediaries, list all intermediaries and below them, if they are not subject to Sections
12 or 15(d) of the Securities Exchange Act of 1934 but are:

(a) corporations, give their shareholders who own 5% or more of a class of equity security, or
(b) partnerships, give their general partners or any limited and special partners who have contributed 5% or more of the
partnership’s capital.

4. If the intermediary’s shareholders or partners listed under 3 above are not individuals, continue up the chain of ownership listing
their 5% shareholders, general partners, and 5% limited or special partners until individuals are listed.
5. Ownership codes are:

NA - 0 up to 5%
A - 5% up to 10%

B - 10% up to 25%
C - 25% up to 50%

D - 50% up to 75%
E - 75% up to 100%

6. Asterisk ( * ) names reporting a change in title, status, stock ownership or partnership interest or control. Double asterisk (
new on this filing.

) names

7. Check “Control Person” column if person has “control” as defined in the instructions to this Form.
FULL NAME
Last

First

Middle

Beginling
Da te
Month Year

Owner
ship Control
Code Person

Title
or
Status

CRD No., or, if none
Social Security Number

List below names reported on the most recent previous filing under this item that are being DELETED:
FULL NAME

Last

Ending Date

First

Middle

Month

Year

CRD No., or, if none
Social Security Number

Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule C of
Form ADV for OTHER Applicant:
THAN Partnerships
and Corporations

Date:

SEC File Number:

Official Use

801-

(Answers for Form ADV Part 1 Item 8.)

1. This Schedule requests information on the owners and executive officers of the applicant.

2. Please complete for each person, including trustees, who participates in directing or managing the applicant.
3. Give each listed person’s title or status, and describe the person’s authority and beneficial interest in applicant. Sole proprietors must
be identified in the “Title or Status” column.
4. Asterisk ( * ) names reporting a change in title, status, stock ownership or partnership interest. Double asterisk ( ** ) names new on
this filing.
FULL NAME

Last

First

Middle

RELATIONSHIP
Beginning
Title
Date
or
Month Year
Status

CRD No., or, if none
Social Security Number

Description of Authority
and Beneficial Interest

List below names reported on the most recent previous filing under this item that are being DELETED:
FULL NAME
Last

First

Middle

Ending Date
Month
Year

CRD No., or, if none
Social Security Number

Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule D of
Form ADV
Page 1

Applicant:

SEC File Number:

Date:

801-

(Answers for Form ADV Part I Items 11 and 12.)
This Schedule is submitted for an individual who is: (Check all boxes that apply)

□ A. the applicant, named in Part 1 Item 1A
□

B. a control person, named in Part I Item 10A

□

C. an owner of at least 10% of a class of applicant’s equity securities

D. an officer or director, partner, or individual with similar status of applicant, described in Schedule A Item 2a, Schedule
B Item 2, or Schedule C Item 2
□ E. a member of the applicant’s investment committee that determines general investment advice to be given to clients

□

F. if applicant has no investment committee, an individual who determines general client advice (if more than five, complete
for their supervisors only)
□ G. an individual giving investment advice on behalf of the applicant in the jurisdictions checked below:
□

CA____

CO____

CT____

KS____

KY____

LA____

ME_____ MD______ MA____ MI_____

NJ____

NM____

NY____

NC____

ND____

TX____

UT____

VT____

VA____

WA____ WV__

AK____

IL____

IN____

IA____

MT____

NE____

NV____

NH____

RI____

SC____

SD____

TN____

DE____

DC_____ FL____ GA____

AR____

AL____

MN____

OH______ OK___

WI___

HI____

OR____ PA____

WY____ Puerto Rico____

Other:

(Specify)

□

H. involved in any yes answer to the disciplinary question, Part I Item 11.

Complete amended pages in fall, circle amended items and file with execution page (page 1)
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Schedule D of
Form ADV
Page 2

Applicant:

SEC File Number:

Date:

801-

(Answers for Form ADV Part 1 Items 11 and 12.)____________________________
1. Applicant investment adviser: (see Part I Item 1 A)
2. Individual’s full name for whom this
Schedule is being completed:

3. (a) Residence of individual:
(b) Birth Date:

IRS
IRSEmpl.
Empl. Idem.
Ident. No.:
No.:

Social Security Number:

(Number and Street)

IRS Empl. Idem. No.:

(State)

(City)
(d) State or Province:

(c) City:

4. NAMES USED. List all names other than the one given in Item
(Last) (First)

CRD No., if any:

2

(Zip Code)

(e) Country:

above that the individual has used, including maiden names.
(Middle)

5. EDUCATION. Stan with last high school attended. If no degree received, state “none.”
School: (Name, City and State)

Years
Year
Attended Graduated

For College and above
Degree
Major

6. BUSINESS BACKGROUND. Provide complete consecutive statement of all employment for the past ten years, beginning with the most recent position first.
Exact Nature
Beginning Date Ending Date
of Connection
Name of Firm and Address
or Employment
Month Year Month Year
Kind of Business

7.

EXAMINATIONS/PROFESSIONAL DESIGNATIONS. List all jurisdiction, self-regulatory organization, and professional examinations and designa
tions. Give examination or designation name (include any examination’s title and number), body giving it, and date taken or conferred. If examination
was waived, give details.

8.

PROCEEDINGS. For each ‘yes’ answer to Part I Item 11 involving the individual, give the following details of any court or regulatory action:
•
•
•
•

the adviser and individuals named,
the title and date of the action,
the court or body taking the action, and
a description of the action

Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule E of
Form ADV
Continuation Sheet for Form ADV Part I

Date:

SEC File Number:

Applicant:

801-

_______________ (Do not use this Schedule as a continuation sheet for Form ADV Part 11 or any other schedules.)________
I.
1.

Full name of applicant exactly as stated in Item IA of Part 1 of Form ADV:

Item of Form
(identify)

IRS Empl. Idem. No.:

Answer

Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule F of
Applicant:
Form ADV
Continuation Sheet for Form ADV Part II

SEC File Number:

Date:

801-

________________ (Do not use this Schedule as a continuation sheet for Form ADV Part I or any other schedules.)
I. Full name of applicant exactly as stated in Item IA of Part I of Form ADV:
Item of Form
(identify)

IRS Empl. Ident. No.:

Answer

Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule G of
Form ADV
Balance Sheet

SEC File Number:

Applicant:

Date:

801-

_____________________ (Answers in Response to Item 4 of Form ADV-S, or Form ADV Part II Item 14.)_______________
1.

Full name of applicant exactly as stated in Item IA of Pan I of Form ADV:

IRS Empl. Idem. No.:

Instructions

1. The balance sheet must be:
A. Prepared in accordance with generally accepted accounting principles

B. Audited by an independent public accountant
C. Accompanied by a note stating the principles used to prepare it, the basis of included securities, and any other
explanations required for clarity.

2. Securities included at cost should show their market or fair value parenthetically.

3. Qualifications and any accompanying independent accountant’s report must conform to Article 2 of Regulation S-X
(17 CFR 210.2-01 et seq.).

4. Sole proprietor investment advisers:
A. Must show investment advisory business assets and liabilities separate from other business and personal assets and liabilities
B. May aggregate other business and personal assets and liabilities unless there is an asset deficiency in the total financial position.

Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule H of
Form ADV
Page 1

Applicant:

SEC File Number.

DATE:

801-

MM/DD/YY

(for sponsors of wrap fee programs)
Name of wrap fee program or programs described in attached brochure:

1. Applicability of Schedule. This schedule must be completed by applicants that are compensated under a wrap fee
program for sponsoring, organizing, or administering the program, or for selecting, or providing advice to clients
regarding the selection of, other investment advisers in the program (“sponsors”). A wrap fee program is any program
under which a specified fee or fees not based directly upon transactions in a client’s account is charged for investment
advisory services (which may include portfolio management or advice concerning the selection of other investment
advisers) and execution of client transactions.
2. Use of Schedule. This Schedule sets forth the information the sponsor must include in the wrap fee brochure it is
required to deliver or offer to deliver to clients and prospective clients of its wrap fee programs under Rule 204-3 under
the federal Advisers Act and similar rules of the jurisdictions. The wrap fee brochure prepared in response to this
Schedule must be filed with the Commission and the jurisdictions as part of Form ADV by completing the identifying
information on this Schedule and attaching the brochure. Brochures should be prepared separately, not on copies of
this Schedule. Any wrap fee brochure filed with the Commission as part of an amendment to Form ADV shall contain
in the upper right hand corner of the cover page the sponsor’s registration number (801).

3. General Contents of Brochure. Unlike Parts I and II of this form, this Schedule is not organized in “check-the-box”
format. These instructions, including the requests for information in Item 7 below, should not be repeated in the
brochure. Rather, this Schedule describes minimum disclosures that must be made in the brochure to satisfy the
sponsor’s duty to disclose all material facts about the sponsor and its wrap fee programs. Nothing in this Schedule
relieves the sponsor from any obligation under any provision of the federal Advisers Act or rules thereunder,
or other federal or state law to disclose information to its advisory clients or prospective advisory clients not
specifically required by this Schedule.
4. Multiple Sponsors. If two or more persons fall within the definition of “sponsor” in Item 1 above for a single wrap
fee program, only one such sponsor need complete the Schedule. The sponsors may choose among themselves the
sponsor that will complete the Schedule.

5. Omission of Inapplicable Information. Any information not specifically required by this Schedule that is included
in the brochure should be applicable to clients and prospective clients of the sponsor’s wrap fee programs. If the
sponsor is required to complete this Schedule with respect to more than one wrap fee program, the sponsor may omit
from the brochure furnished to clients and prospective clients of any wrap fee program or programs information
required by this Schedule that is not applicable to clients or prospective clients of that wrap fee program or programs.
If a sponsor of more than one wrap fee program prepares separate wrap fee brochures for clients of different programs,
each brochure prepared must be filed with the Commission and the jurisdictions attached to a separate copy of this
Schedule. Each such brochure must state that the sponsor sponsors other wrap fee programs and state how brochures
for those programs may be obtained.

6. Updating. Sponsors are required to file an amendment to the brochure promptly after any information in the brochure
becomes materially inaccurate. Amendments may be made by use of a “sticker,” i.e., a supplement affixed to the
brochure that indicates what information is being added or updated and states the new or revised information, as long
as the resulting brochure is readable. Stickers should be dated and should be incorporated into the text of the brochure
when the brochure itself is revised.
7. Contents of Brochure. Include in the brochure prepared in response to this Schedule:
(a) on the cover page, the sponsor’s name, address, telephone number, and the following legend in bold type or some
other prominent fashion:

This brochure provides clients with information about [name of sponsor] and the [name of program or
programs] that should be considered before becoming a client of the [name of program or programs]. This
information has not been approved or verified by any governmental authority.
(b) a table of contents reflecting the subject headings in the sponsor’s brochure;
(c) the amount of the wrap fee charged for each program or, if fees vary according to a schedule established by the
sponsor, a table setting forth the fee schedule, whether such fees are negotiable, the portion of the total fee (or
the range of such amounts) paid to persons providing advice to clients regarding the purchase or sale of specific
securities under the program (“portfolio managers”), and the services provided under each program (including
the types of portfolio management services);
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Schedule H of
Form ADV
Page 2

Applicant:

SEC File Number:

DATE:

801-

MM/DD/YY

(d) a statement that the program may cost the client more or less than purchasing such services separately and a
statement of the factors that bear upon the relative cost of the program (e.g., the cost of the services if provided
separately and the trading activity in the client’s account);

(e) if applicable, a statement that the person recommending the program to the client receives compensation as a result
of the client’s participation in the program, that the amount of this compensation may be more than what the
person would receive if the client participated in other programs of the sponsor or paid separately for investment
advice, brokerage, and other services, and that the person may therefore have a financial incentive to recommend
the wrap fee program over other programs or services;
(f) a description of the nature of any fees that the client may pay in addition to the wrap fee and the circumstances
under which these fees may be paid (including, if applicable, mutual fund expenses and mark-ups, mark-downs
or spreads paid to market makers from whom securities were obtained by the wrap fee broker);
(g) how the program’s portfolio managers are selected and reviewed, the basis upon which portfolio managers are
recommended or chosen for particular clients, and the circumstances under which the sponsor will replace or
recommend the replacement of the portfolio manager;
(h) (1) if applicable, a statement to the effect that portfolio manager performance information is not reviewed by the
sponsor or a third party and/or that performance information is not calculated on a uniform and consistent
basis,

(2) if performance information is reviewed to determine its accuracy, the name of the party who reviews the
information and a brief description of the nature of the review,
(3) a reference to any standards (i.e., industry standards or standards used solely by the sponsor) under which
performance information may be calculated;

(i) a description of the information about the client that is communicated by the sponsor to the client’s portfolio
manager, and how often or under what circumstances the sponsor provides updated information about the client
to the portfolio manager;
(j) any restrictions on the ability of clients to contact and consult with portfolio managers;

(k) in narrative text, the information required by Items 7 and 8 of Part II of this form and, as applicable to clients of
the wrap fee program, the information required by Items 2, 5, 6, 9A and C, 10, 11, 13 and 14 of Part II;

(l) if any practice or relationship disclosed in response to Item 7, 8, 9A, 9C and 13 of Part II presents a conflict
between the interests of the sponsor and those of its clients, explain the nature of any such conflict of interest;
and

(m) if the sponsor or its divisions or employees covered under the same investment adviser registration as the sponsor
act as portfolio managers for a wrap fee program described in the brochure, a brief, general description of the
investments and investment strategies utilized by those portfolio managers.
8. Organization and Cross References. Except for the cover page requirements in Item 7(a) above, information
contained in the brochure need not follow the order of the items listed in Item 7. However, the brochure should not
be organized in such a manner that important information called for by the form is obscured.
Set forth below the page(s) of the brochure on which the various disclosures required by Item 7 are provided.

Pages(s)

Page(s)

cover

Item 7(f)

Item 7 (j)

#7(b)

#7(g)

#7(k)

#7(c)

#7(h)

#7(1)

#7(d)

#7(i)

#7(m)

Item 7(a)

#7(e)
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

OMB APPROVAL
OMB Number:
3235-0046
Expires:
August 31,1996
Estimated average burden
hours per response........... 1.0

FORM ADV-S
ANNUAL REPORT FOR INVESTMENT ADVISERS REGISTERED UNDER THE
INVESTMENT ADVISERS ACT OF 1940
INSTRUCTION SHEET
General Instructions for Preparing and Filing Form ADV-S
1. This Form (or mechanical reproductions thereof) shall be completed and filed in triplicate with the Securities and Exchange
Commission, Washington, D.C. 20549. Additional copies of this Form are available at any office of the Commission.

2. Every investment adviser which is registered under the Act on the last day of its fiscal year is required to file Form ADV-S
no later than 90 days after the end of registrant’s fiscal year unless registrant’s registration has been withdrawn, cancelled,
or revoked prior to that date.
NOTE: The filing of Form ADV-S does not relieve a registrant of any requirement of Rule 204-1 under the Act to amend
its Form ADV. Failure to amend Form ADV, as required by Rule 204-1, could result in appropriate enforcement action
by the Commission. As a convenience, any amendment to registrant’s Form ADV which is made at the time registrant’s
Form ADV-S is filed, may be filed with the Commission concurrently with the filing of Form ADV-S. However, any amend
ment to Form ADV so filed should not be attached to Form ADV-S and should include a properly completed execution
page and page one of Part I of Form ADV.

3. Failure to file Form ADV-S, in addition to constituting a violation of Rule 204-1(c) under the Act, will result in the taking
of appropriate steps by the Commission to determine whether a registrant is still in existence and is still engaged in business
as an investment adviser and may, therefore, lead the Commission to order cancellation of a registrant’s registration, pur
suant to Section 203(h) of the Act [15 U.S.C. 80b-3(h)].
4. Any registrant answering Item 2 in the negative which is not, to its knowledge, the subject of a pending Commission investi
gation or administrative proceeding, is strongly urged to withdraw from registration by filing a notice of withdrawal on
Form ADV-W together with this Form or as soon as possible thereafter. Otherwise, the Commission may order cancellation
of registrant’s registration solely on the basis of registrant’s response to Item 2 of this Form. Copies of Form ADV-W
may be obtained from any office of the Commission.
5. It is essential that, before answering Item 3, registrant carefully review its Form ADV which is currently on file with the
Commission and the provisions of Rule 204-1 under the Act, which sets forth the circumstances in which amendments
to Form ADV, the application for registration, are required to be filed. Any registrant which provides an affirmative an
swer to Item 3(a) should file the required amendment(s) with the Commission on Form ADV, pursuant to the instructions
thereto, and indicate in Item 3(b) whether such amendment(s) have been filed together with the filing of Form ADV-S.
NOTE: A registrant which does not have a copy of its Form ADV which is currently on file with the Commission may
inspect the Form at the Commission’s Public Reference Section, 450 Fifth Street, N.W., Washington, D.C. 20549 or the
appropriate Regional Office, or may obtain a photocopy at a nominal charge from the Public Reference Section, Securities
and Exchange Commission, Washington, D.C. 20549

6. Item 4 requires a registrant to indicate whether it has filed with the Commission on Schedule G of Form ADV as an amend
ment to Form ADV, a balance sheet as of the end of such registrant’s most recent fiscal year, if applicable. The balance
sheet must meet the requirements of Item 14 of Part II of Form ADV.

Appendix I
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7. If registrant uses a written disclosure statement other than Part II of Form ADV to satisfy the requirements of Rule 204-3
under the Act, Item 5 requires registrant to file with the Commission as part of Form ADV-S a copy of each such form
of written disclosure statement delivered or offered to be delivered by registrant in the preceding fiscal year. Investment
advisers who use only Part II of Form ADV as the written disclosure statement required by Rule 204-3 need not file a
copy of Part II as part of Form ADV-S.
8. Under Section 204 and 211(a) of the Investment Advisers Act of 1940 and the rules and regulations thereunder, the Com
mission is authorized to solicit the information required by this Form from Registrants under the Investment Advisers Act
of 1940. The information specified by this Form (other than social security numbers) must be provided prior to processing
of the Form. Disclosure of social security numbers is voluntary, but social security numbers will assist the Commission
in identifying registrants and, therefore, in promptly processing the Forms. The information will be used for the principal
purposes of determining whether registrant is presently engaged in business as an investment adviser and whether all infor
mation in registrant’s Form ADV is current, as well as other regulatory purposes. Information supplied on or enclosed
with this Form will be included in the public files of the Commission and will be available for inspection by any interested
person. A Form which is not prepared and executed in compliance with applicable requirements may be returned as not
acceptable for filing. Acceptance of this Form, however, shall not constitute any finding that it has been filed as required
or that the information submitted is true, current, or complete. Intentional misstatements or omissions of fact constitute
Federal criminal violations. (See 18 U.S.C. 1001 and 15 U.S.C. 80b-17.)
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OFFICIAL USE

FORM ADV-S

ANNUAL REPORT FOR INVESTMENT ADVISERS REGISTERED
UNDER THE INVESTMENT ADVISERS ACT OF 1940

Page 1

Securities and Exchange Commission, Washington, D.C. 20549

GENERAL: Read all instructions before preparing the Form. Please print or type all responses.
1.

(a)

801-________________

Registrant’s Investment Adviser SEC File Number:

(b) Full name of registrant: (If individual, state last, first, middle name)

(c)

IRS Empl. Idem. No.
or Social Security No.:

Name under which business is conducted, if different:

(d) Address of principal place of business: (Do not use P.O. Box Number)

(NUMBER AND STREET)

(e)

(CITY)

(STATE)

(ZIP CODE)

(CITY)

(STATE)

(ZIP CODE)

Mailing address, if different:

(NUMBER AND STREET)

Yes
□

No
□

Is any amendment to registrant’s Form ADV required to be filed pursuant to Rule 204-1
under the Act to correct any information contained in registrant’s Form ADV currently Yes
on file with the Commission?.................................................................................................. □

No
□

(b)

If the answer to question 3(a) is “yes,” state whether all required amendments are enclosed Yes
with this Form............................................................................................................................ □

No
□

(a)

Is the registrant subject to the filing requirements of Item 14 of Part II of Form ADV?
(Pursuant to Item 14 of Part II of Form ADV, every applicant who has custody or posses
sion of clients’ funds or securities or requires payment of advisory fees six months or more
in advance and in excess of $500 per client, shall provide on Schedule G, a balance sheet
as of the end of applicant’s most recent fiscal year. The balance sheet shall be audited
by an independent public accountant and shall be prepared in accordance with generally
accepted accounting principles. The balance sheet shall be accompanied by a note stating
the accounting principles and practices followed in its preparation, the basis at which secu
rities are included and other notes as may be necessary for an understanding of the state
ment. If securities are included at cost, their market or fair value shall be shown
parenthetically. The qualifications and any report of an independent accountant which
accompanies a balance sheet shall conform with the requirements of Article 2 of Regula- Yes
tion S-X [17 CFR 210.2-01 et seq.])...................................................................................... □

No
□

2.

Is registrant presently engaged in business as an investment adviser?......................................

3.

(a)

4.

ALL OF THE ITEMS ON THIS PAGE MUST BE ANSWERED AND COMPLETED IN FULL
© AICPA, Inc. 7/95
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OFFICIAL USE

INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS MAY CONSTITUTE CRIMINAL VIOLATIONS.

WARNING:

F ailu re to keep this form current and failure to keep accurate books and records as required by the Federal securities laws
would violate such Federal securities laws and may result in disciplinary, administrative, injunctive or criminal action.

FORM ADV-S Page 2

5.

(b) If the answer to question 4(a) is yes, has the registrant, pursuant to Rule 204-1 (b)(2)
and Item 14 of Part II of Form ADV, filed with the Commission on Schedule
G of Form ADV, a balance sheet as of the end of registrant’s most recent fiscal Yes
year? ............................................................................................................................ □

No
□

In complying with Rule 204-3 under the Act,, has registrant delivered or offered to deliver
a written disclosure statement (other than in the form of Part II of Form ADV) during Yes
the preceding fiscal year of the registrant? .......................................................................... □

No
□

(a)

(b) If the answer to Item 5(a) is “yes,” attach a copy of each such form of written disclosure
statement.

EXECUTION:

The undersigned represents that he has executed this Form on behalf of,
and with the authority of, said registrant. The undersigned and registrant
represent that the information and statements contained herein, including
exhibits attached hereto and other information filed herewith, all of which
are made a part hereof, are current, true, and complete.

Dated the___________________ day of____________________ _ 19___ .

(NAME OF REGISTRANT)

Bv:____________________________________________________________
(SIGNATURE AND TITLE)

ALL OF THE ITEMS ON THIS PAGE MUST BE ANSWERED AND COMPLETED IN FULL
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

OMB APPROVAL
OMB Number:
3235-0313
Expires:
October 31,1997
Estimated average burden
hours per response......... 1.00

FORM ADV-W
NOTICE OF WITHDRAWAL FROM REGISTRATION
AS INVESTMENT ADVISER
Pursuant To Rule 17 CFR 275.203-2
Read instruction sheet at end of Form before preparing form. Please print or type
1.

Full name of registrant:

2.

Name under which business is conducted, if different from above:

3.

Address of actual location of principal place of business:
No. and street
City

(If individual, state last, first, middle name)

Soc. Sec./IRS Tax No.

State

Zip Code

4.

State the reasons in full for withdrawal from registration:

5.

Does registrant have custody or possession of any funds or securities of clients?
If answer is “yes,” furnish all of the following information on funds or securities of clients
in custody or possession of registrant:
(a) Amount of funds
$_______________________
(b) Market value of securities
$_______________________
(c) Arrangement made for return of funds and securities.

6.

SEC USE ONLY

Yes
□

No
□

Does registrant owe any money to any client for the unexpired portion of prepaid subscription or
other fees for investment advisory services or publications, or owe money to any client for any
reason other than as stated in answer to question 5?
Yes
No
If answer is “yes,” furnish all of the following information:
□
□
(a) Amount of money owed
$_______________________
(b) Arrangements made for the payment of the money owed.

DO NOT WRITE BELOW THIS LINE......... FOR SEC USE ONLY

SEC 777 (11-91) 1 of 3
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7.

Has registrant assigned any of its investment advisory contracts to another person?
If answer is “yes,” furnish all of the following information:

(a)

Name and business address of the person to whom the contracts were assigned

(b)

Did registrant obtain the consent of each client prior to the assignment of hiscontracts?
If answer is “yes,” attach a copy of communication sent to clients to obtain their consent.

203

Yes
□

No
□

Yes
□

No
□

(c) What alternative was provided with respect to those clients who do not consent to the
assignment of their contract?

8.

Is

registrant involved in any legal action or proceeding?
If so, furnish complete information with respect to each.

Yes
□

No
□

9.

Are there any unsatisfied judgments or liens against registrant?
If so, furnish complete information with respect to each.

Yes
□

No
□

10.

If the answer was “yes” to any questions in paragraphs 5, 6, 7, 8 or 9 above, attach a statement of financial
condition in such detail as will disclose the nature and amount of assets and liabilities and the net worth of registrant
as of a date within 10 days of filing (securities of registrant or in which registrant has an interest must be listed in a
separate schedule at market price, if any; and if no current independent market exists the basis upon which value
has been assigned should be stated).

11.

(a) Furnish the name and address of the person who has or will have custody or possession of
registrant’s books and records which are required to be preserved pursuant to Rule 204-2 under the Investment
Advisers Act of 1940 (17 CFR 275.204-2):
(b) Furnish the address of the place where these books and records will be located:

12.

EXECUTION: The registrant submitting this Form and its attachments and the person executing it represent hereby
that it, and all materials filed in connection with it are true, correct and complete, and contain all
required information.

Registrant also consents hereby to make the books and records required to be preserved by Rule 204-2
under the Investment Advisers Act of 1940 (17 CFR 275.204-2) available for examination by autho
rized representatives of the Securities and Exchange Commission during the period the rule requires
these books and records to be preserved; and hereby authorizes any person having custody or posses
sion of these books and records to make them available.

Dated this____________________________________ day of------------------------------------------------------- - 19----------(Name of sole proprietorship, partnership, corporation, or other form of business organization)

(Manual signature of sole proprietor, general partner, principal officer or managing agent)

— ATTENTION —
INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS CONSTITUTE FEDERAL CRIMINAL VIOLATIONS
(See 18 U.S.C. 1001 and 15 U.S.C. 80b-7, 80b-17)

2 of 3
AICPA Personal Financial Planning Library

204

GUIDE TO REGISTRATION

Instruction Sheet for FORM ADV-W
NOTICE OF WITHDRAWAL FROM REGISTRATION AS INVESTMENT ADVISER PURSUANT
TO RULE 17 CFR 275.203-2
General Instructions for Preparing and Filing Form ADV-W

1.

This Form is required by Rule 203-2 under the Investment Advisers Act of 1940 (17 CFR 275.203-2), which states:
Rule 203-2. Withdrawal from Registration

(a)

Notice of withdrawal from registration as an investment adviser pursuant to Section 203(h) shall be filed on Form
ADV-W in accordance with the instructions contained therein.

(b)

Except as hereinafter provided, a notice to withdraw from registration Tiled by an investment adviser pursuant to
Section 203(h) shall become effective on the 60th day after the Tiling thereof with the Commission or within such
shorter period of time as the Commission may determine. If, prior to the effective date of a notice of withdrawal
from registration, the Commission has instituted a proceeding pursuant to Section 203(e) to suspend or revoke regis
tration, or a proceeding pursuant to Section 203(h) to impose terms or conditions upon withdrawal, the notice of
withdrawal shall not become effective except at such time and upon such terms and conditions as the Commission
deems necessary or appropriate in the public interest or for the protection of investors.

(c)

Every notice of withdrawal filed pursuant to this section shall constitute a “report” within the meaning of Sections 204 and
207 and other applicable provisions of the Act.

2.

This Form must be executed and Tiled in duplicate with the Securities and Exchange Commission. Washington, D.C.
20549. An exact copy should be retained by the registrant.

3.

If the space provided for any answer is insufficient, the complete answer shall be prepared on a separate sheet which
shall be identified as “Answer to Item . . .” and attached to the Form and reference thereto shall be made under the
item on the Form.

4.

Individuals' names shall be given in full, and all other items must be answered in full.

5.

All copies of this Form filed, with the Commission shall be executed with a manual signature in Item 12. If the Form
is Tiled by a sole proprietor, it shall be signed by the proprietor; if it is Tiled by a partnership, it shall be signed in the
name of the partnership by a general partner; if filed by an unincorporated organization or association which is not
a partnership, it shall be signed in the name of such organization or association by the managing agent — i.e., a duly
authorized person who directs or manages or who participates in the directing or managing of its affairs; if filed by a
corporation, it shall be signed in the name of the corporation by a principal officer duly authorized. If signed by an
officer of a corporation, organization or association, his title must be given.

6.

A Form which is not prepared and executed in compliance with applicable requirements may be returned as not accepta
ble for filing. However, acceptance of this Form shall not constitute any finding that it has been filed as required or
that the information submitted is true, correct or complete.

7.

Unless the context clearly indicates otherwise, all terms used in the Form have the same meaning as in the Investment
Advisers Act of 1940 and in the General Rules and Regulations of the Commission thereunder (17 Code of Federal Regu
lations 275).

3 of 3
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United States Securities and Exchange Commission
Washington, D.C. 20549

OMB APPROVAL
OMB Number:
3235-0361
Expires:
June 30, 1997
Estimated average burden
hours per response .... 0.05

FORM ADV-E
Certificate of Accounting of Client Securities and Funds in
the Possession or Custody of an Investment Adviser

Pursuant to Rule 206(4)-2 [17 CFR 275.206(4)-2]

1. Investment Adviser Act SEC File Number:

Date examination completed:

8012. State identification Number:

AL

AK

AZ

AR

CA

CO

CT

DE

DC

FL

GA

HI

ID

IL

IN

IA

KS

KY

LA

ME

MD

MA

MI

MN

MS

MO

MT

NE

NV

NH

NJ

NM

NY

NC

ND

OH

OK

OR

PA

RI

SC

SD

TN

TX

UT

VT

VA

WA

WV

WI

WY

PUERTO RICO

Other (specify):

3. Full name of investment adviser: (If individual, state last, first, middle name):

4. Name under which business is conducted, if different from above:

5. Address of principal place of business (number, street, city, state, zip code):

INSTRUCTIONS

This Form must be completed by investment advisers who possess or have custody of client funds or securities.
This Form may not be used to amend any information included in an investment adviser’s registration statement (e.g. business address).
Investment Adviser

1. All items must be completed by the investment adviser.

2. Give this Form to the independent public accountant who, in compliance with Rule 206(4) - 2(a) (5) under the Act and applicable state law,
examines client funds and securities in the custody or possession of the investment adviser.
ACCOUNTANT

3. Submit this Form to the Securities and Exchange Commission and appropriate state securities administrators when filing the certificate of
accounting required by Rule 206(4) - 2(a) (5) under the Act and applicable state law. File the original and one copy with the Securities and
Exchange Commission’s principal office in Washington, D.C., one copy with the regional office for the region in which the investment ad
viser’s principal business operations are conducted, and one copy with the appropriate state administrator(s), if applicable.
THIS FORM MUST BE GIVEN TO YOUR INDEPENDENT PUBLIC ACCOUNTANT

Appendix K
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form adv

Uniform Application for Investment Adviser Registration

Part I • Page 1
This filing is an:
or an:

OMB APPROVAL
OMB Number.
3235-oc
Expires:
June30,
Estimated average burden
hours per response....... 8.

IX Initial Application

If this filing is an Amendment:

□ Amendment

• Give the Applicant’s SEC File Number 801-__________________

Yes

□

• Is Applicant now active in business as an Investment Adviser?

No

□

WARNING: Failure to complete this Form accurately and keep it current subjects applicant to administrative, civil and criminal penalties.

Applicant’s full name (If sole proprietor, state last, first and middle name):

__ Rothstein & Company Financial Advisors. Inc
B.

Name under which business is conducted, if different:

C.

If business name is being amended, give previous name:

Principal place of business: (Number and Street — Do not use P.O. Box Number)

B.

Hours business is conducted at this location:
from

D.

8:30

to

F.

C. Telephone Number

(State)

(Zip Code

(Area Code)

06001
(Telephone Number)

203 674-1275

5:00

(Number and Street or P.O. Box Number)

Mailing address, if different
from address given in 2A:

P O
E.

(City)

________________ Avon_________CT.

80 West Avon Road____________

(City)
Avon

Box

(State)

..................

Is the address in Item 2A or 2D being amended in this filing?

(Zip Code

_CI___ 06001
Yes
□

No
■

On Schedule E give the addresses and telephone numbers of all offices at which applicant’s investment advisory business is conducted, other
than the one given in Item 2A.

____________________________ N/A

If books and records required by Section 204 of the Investment Advisers Act of 1940 are kept somewhere other than at the principal place of
business given in Item 2A, give the following information (if kept in more than one place, give additional names, addresses and hours of
business on Schedule E):_______________________________ _____________ _____________________________________________________________________
Name and address of entity where books and records are kept:

(Number and Street)

B.

(City)

Hours business is conducted at this location:

from

C. Telephone Number
at this location:

(Area Code)

(State)

(Zip Code)

(Telephone Number)

to

EXECUTION
For the purpose of complying with the laws of the State(s) I have marked in Item 7 relating to the giving of investment advice, I hereby certify
that the applicant is in compliance with applicable state surety bonding requirements and irrevocably appoint the administrator of each
those State(s), or such other person designated by law, and the successors in such office, my attorney in said State(s) upon whom may be served
any notice, process or pleading in any action or proceeding against me arising out of or in connection with the offer or sale of securities
commodities, or out of the violation or alleged violation of the laws of those State(s) and I do hereby consent that any such action or proceeding
against me may be commenced in any court of competent jurisdiction and proper venue within said State(s) by service of process upon said
appointee with the same effect as if I were a resident in said State(s) and had lawfully been served with process in said State(s).
The undersigned, being first duly sworn, deposes and says that he has executed this Form on behalf of, and with the authority of, said application.
The undersigned and applicant represent that the information and statements contained herein, including exhibits attached hereto and other
information filed herewith, all of which are made a part hereof, are current, true and complete. The undersigned and applicant further representation
that to the extent any information previously submitted is not amended, such information is currently accurate and complete.
Date:

Typed

____of
__________
Name
Applicant::

By (Signature):

Rnthstein & Company Financial Advisers,
Name and Title:
Inc.
Alan Miles Rothstein, Vice President
Subscribed and sworn before me this

By:

My commission expires

County of

Answer all items.
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FORM

ADV

SEC File Number:

Applicant:

Date:

Part I • Page 2
4.

A.

Persons to contact for further information about this Form:

(Title)

(Name)

Vice President

Alan Miles Rothstein
Mailing Address (Number and Street, City, State, Zip Code):

A.

Applicant consents that notice of any proceeding before the Securities and Exchange Commission or a jurisdiction in connection with its invest
ment adviser registration may be given by registered or certified mail or confirmed telegram to: (Last Name) (First Name) (Middle Name)

B.

(Number and Street)

P.O. Box 756
5.

Area Code and Telephone Number:

B.

(203) 674-1275

Avon. CT. 06001

Rothstein Alan Miles
(City)

(State)

80 West Avon Road, Avon
7.

CT

6. Applicant’s fiscal year ends:

(Zip Code)

(Month)

(Day)

12

060Q1--------

In the box below, give status of applicant’s investment adviser registration by indicating:
"1” for pending

“3” for withdrawn before registration within the last 10 years

"2” for registered

“4” for previously registered within the last 10 years

Securities and Exchange Commission __ 1
AL____

AK____

AZ____

AR____

CA____

IL____

IN____

IA____

KS____

KY____

MT____ NE____

NV____

NH____ NJ____

R1____

SD____

TN____

SC____

DE____
LA____

NM____ NY____

TX____

DC____

FL____

GA____

HI____

ID____

ME____ MD____ MA____ MI____ MN____ MS____ MO____

NC____

ND____

VA____

WA____ WV____ WI____

OH____ OK_____

OR____ PA____
WY____ Puerto Rico____

Other (Specify):

8.

Applicant is a (check box that applies and complete those items):

■

(1) Date of incorporation
(Month, Day, Year):

□

PARTNERSHIP Complete Schedule B.

(1) Date of establishment
(Month, Day, Year):

(2) Cunent legal address (Number, Street. City, State, Zip Code):

c

SOLE
PROPRIETORSHIP

(1) Date business began
(Month, Day, Year):

(2) Current residence address of proprietor:
(Number, Street, City, State, Zip Code)

□

Other - Specify

(1) Date of establishment
(Month, Day, Year):

(2) Current legal address (Number, Street, City, State, Zip Code):

1/6/92
B.

D.

(2) Jurisdiction where incorporated:

CORPORATION Complete Schedule A.

Connecticut

(3) Social Security No.

Complete Schedule C
9.

Is the applicant taking over the business of a registered investment adviser?
(If yes, describe the transfer on Schedule E, including the transfer date, and predecessor’s full name, IRS employer number
and SEC file number)......................................................................................................................................................................................................
Does any person not named in Item IA or Schedules A, B, or C, through agreement or otherwise, control the management or policies
of applicant?...............................................................................................................................................................................................................................

Yes
□

No

Yes

No
■

(If yes, state on Schedule E the exact name of each person and describe the basis for the person’s control.)

B.

Is the applicant financed by a person not named in Items 1A or Schedule A, B, or C other than by: (1) a public offering under the
Securities Act of 1933; (2) credit given in the ordinary course of business by banks, suppliers or others; or (3) a satisfactory subordina
tion agreement under Securities Exchange Act of 1934 Rule 15c3-l {17 CFR 240.15c3-l)?...........................................................................
(If yes, state on Schedule E the exact name of each person and describe the arrangement through which
financing is made available, including the amount.)

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).

AICPA Personal Financial Planning Library
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ADV

FORM

SEC File Number:

Applicant:

Part 1 • Page 3

Rothstein & Company Financial Advisors

801-

Date:

1/6/92

Inc.
1.

Disciplinary questions. Definitions:

•

Advisory affiliate — A person named in Items 1A, 10A or Schedules A, B or C; or an individual or firm that directly
or indirectly controls or is controlled by the applicant, including any current employee except one performing only
clerical, administrative, support or similar functions.

•

Investment or investment-related — Pertaining to securities, commodities, banking, insurance, or real estate (includ
ing, but not limited to, acting as or being associated with a broker-dealer, investment company, investment adviser,
futures sponsor, bank or savings and loan association).

•

Involved — Doing an act or aiding, abetting, counseling, commanding, inducing, conspiring with or failing reasonably
to supervise another in doing an act.

A.

In the past ten years has the applicant or an advisory affiliate been convicted of or pleaded guilty or nolo contendre
(“no contest") to:

(I)

a felony or misdemeanor involving:
investment or an investment-related business
fraud, false statements, or omissions
wrongful taking of property or
bribery, forgery, counterfeiting, or extonion? ...................................................... ..................................................

Yes
□

No
■

any other felony?........................................................................................................... ..................................................

Yes
□

No
■

Yes

No
■

•
•
•
•
(2)

B.

C.

D.

Has any court:

(1)

in the past ten years, enjoined the applicant or anadvisory affiliate in connection with anyinvestment-related
activity?......................................................................................................................................................................
□

(2)

ever found that the applicantor an advisory affiliate wasinvolved in a violationof investment-related statutes Yes No
or regulations? .......................................................................................................................................................................
□ ■

Has the U.S. Securities and Exchange Commission or the Commodity Futures Trading Commission ever:
(1)

found the applicant or an advisory affiliate to have made a false statement or omission?...................................

Yes No
□ ■

(2)

found the applicant or an advisory affiliate to have been involved in a violation of its regulations or statutes?

Yes
□

(3)

found the applicant or an advisory affiliate to have been a cause of an investment-related business having its Yes No
authorization to do business denied, suspended, revoked, or restricted? ..................................................................
□ ■

(4)

entered an order denying, suspending or revoking the applicant’s or an advisory affiliate’s registration or other- Yes No
wise disciplined it by restricting its activities?-.................................................................................................................
□ ■

No
■

Has any other federal regulatory agency or any state regulatory agency:
(1)

ever found the applicant or an advisory affiliate to have made a falsestatementor omission orbeen dishonest.
unfair, or unethical?................................................................................................................................................
□

(2)

ever found the applicant or an advisory affiliate to havebeen involved in aviolationof investment regulations Yes No
or statutes? .............................................................................................................................................................................
□ ■

(3)

ever found the applicant or an advisory affiliate to have been a cause of an investment-related business having
its authorization to do business denied, suspended, revoked, or restricted?..........................................................

Yes
□

(4)

in the past ten years, entered an order against the applicant or an advisory affiliate in connection with an investmentrelated activity?...................................................................................................................................................................

Yes
□

(5)

ever denied, suspended, or revoked the applicant’s or an advisory affiliate’s registration or license, prevented
it from associating with an investment-related business, or otherwise disciplined it by restricting its activities?

Yes
□

(6)

ever revoked or suspended the applicant’s or an advisory affiliate’s license as an attorney or accountant? ..

Yes

Yes

No
■

No
■

No
■

Answer all items. Complete amended pages in full, circle amended Items and file with execution page (page 1).
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FORM

ADV

Part 1 • Page 4

SEC File Number:

Applicant:

Rothstein & Company Financial Advisors

801-

Inc.

Date:

1/6/92

Has any self-regulatory organization or commodities exchange ever:

E.

Yes
□

No

Yes
□

No
■

Yes
□

No
■

disciplined the applicant or an advisory affiliate by expelling or suspending it from membership, by barring or Yes
suspending its association with other members, or by otherwise restricting its activities?................................
□

No

(1)

found the applicant or an advisory affiliate to have made a false statement or omission?.................................

(2)

found the applicant or an advisory affiliate to have been involved in a violation of its rules?......................

(3)

found the applicant or an advisory affiliate to have been the cause of an investment-related business having its
authorization to do business denied, suspended, revoked, or restricted? ................................................................

(4)

■

F.

Has any foreign government, court, regulatory agency, or exchange ever entered an order against the applicant or an
□ ■
advisory affiliate related to investments or fraud?....................................................
....

G.

Is the applicant or an advisory affiliate now the subject of any proceeding that could result in a ‘yes’ answer to pans
A-F of this item? .................................................................................................................................................................

Yes
□

No
■

H. Has a bonding company denied, paid out on, or revoked a bond for the applicant?.....................................................

Yes
□

No
■

Does the applicant have any unsatisfied judgments or liens against it?..............................................................................

Yes
□

No
■

1.

J. Has the applicant or an advisory affiliate of the applicant ever been a securities firm or an advisory affiliate of a securi
ties firm that has been declared bankrupt, had a trustee appointed under the Securities Investor Protection Act, orYes No
had a direct payment procedure begun? .....................................................................................................................................
□ ■

Has the applicant, or an officer, director or person owning 10% or more of the applicant’s securities failed in business,
made a compromise with creditors, filed a bankruptcy petition or been declared bankrupt?...............................
□

K.

Yes
■

No

If a ‘yes’ answer on Item 11 involves:
•

an individual, complete a Schedule D for the individual

•

a
•
•
•
•

partnership, corporation or other organization, on Schedule E give the following details of any court or regulatory action:
the organization and individuals named
the title and date of the action
the court or body taking the action
a description of the action.

Individual’s Education, Business and Disciplinary Background. Complete a Schedule D for each individual who is:

12.

A. The applicant, named in Part I Item 1A
B. A control person named in Part I Item 10
C.

An owner of at least 10% of a class of applicant’s equity securities

D. An officer, director, partner, or individual with similar status of applicant, described in Schedule A Item 2a, Schedule
B Item 2, or Schedule C Item 2

E.

A member of the applicant’s investment committee that determines general investment advice to be given to clients

F.

If applicant has no investment committee, an individual who determines general investment advice (if more than five,
complete for their supervisors only)

G. An individual giving investment advice on behalf of the applicant in the jurisdiction in which this application is filed

H. An individual reporting a ‘yes’ answer to the disciplinary question. Part I Item 11

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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SEC File Number:

Applicant:

Part 1 • Page 5

Rothstein & Company Financial Advisors

Date:

1/6/92

801-

------------------------------------------------------------------- ---------------13. Does applicant have custody (see definition in instructions) of any advisory client:

A.

funds ...............................................................................................................................

B.

securities

Yes

No

Yes

No

□
□

If either answer is yes, the value of those funds and securities at the end of applicant’s last fiscal year was:

(1) □ under $100,000

(3) □ $1,000,0001 to $5,000,000

(2) □ $100,000 to $1,000,000

(4) □ Over $5,000,000

14. Do any of applicant’s related persons have custody (see definition in instructions) of any advisory client:

A.

Yes No
funds ..................................................................................................

B. securities.......................................................................................................... ............................ ..........................
If either is yes:
is that person a registered broker-dealer qualified to take custody under Seaion 15 of the Securities
Exchange Act of 1934?.......................................................................................................................................
D.

□

Yes

□

No

Yes

□

No

Yes

No

the value of those funds and securities at the end of applicant’s last fiscal year was:

(1) □ under $100,000

(3) □ $1,000,001 to $5,000,000

(2) □ $100,000 to $1,000,000

(4) □ Over $5,000,000

3

15. Does applicant require prepayment of fees of more than $500 per client and more than 6 months in advance?

16.

With a few exceptions, the “brochure rule" (Advisers Act Rule 204-3) requires that clients must be given information about
the investment adviser. Will applicant be giving clients:
Yes No
A. Pan II of this Form ADV? .............................................
□
Yes

B.

17.

Another document that includes at least the information contained in Form ADV Part II?

No

□

A. The number of employees of applicant who perform investment advisory functions (including research, but excluding
unrelated functions such as accounting) is: (check only one box)

(3) ■ 2-9 persons

(1) □ 1 person, part time

(2)

□ 1 person primarily involved in
providing investment advisory services

(4) □ 10 or more persons

"B. The number of clients to whom applicant provided advisory services during the last fiscal year was:
(1)

14 or

(2)

15 to 50

(3)

51 to 100

fewer (4) □ 101 to 500

(5) □ over 500

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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Applicant:

SEC File Number:

Date:

Part 1 • Page 6
Rothstein & Company Financial Advisors 8011/6/92
-------------------------------------------------- ----------------------------------- ___
18. Does applicant manage client securities portfolios on a discretionary basis? ..........................................................................

Yes
□

No

If yes, at the end of applicant’s last fiscal year these accounts:
A.

numbered__________________ B. totaled in aggregate market value,
rounded to nearest thousand.............................................. $______________ 000-00

□

19. Does applicant manage or supervise client securities portfolios on a non-discretionary basis?
If yes, at the end of applicant's last fiscal year these accounts:
A.

numbered__________________ B. totaled in aggregate market value,
rounded to nearest thousand................

$_____________ 000.00

Yes

No

□

20. Does applicant hold itself out as providing financial planning or some similarly termed services to clients?....................
If yes, during the last fiscal year applicant provided financial planning services to clients:

A. who numbered:

(1)

14 or fewer

(2) □ 15 to 50

(4)

101 to 500

(5)

over 500

(3) □ 51 to 100
B.

whose investments in financial products based on those services totaled:
(1)

(3) □ $1,000,001 to $5,000,000

under $100,000

(2) □ $100,000 to $1,000,000

(4) □ over $5,000,000

21. Did applicant recommend securities to clients during its last fiscal year in which the applicant acted (itself or through a
related person) as an underwriter, general or managing partner, or offeree representative, or had any ownership or sales
interest (other than the receipt of normal and customary sales commissions as a broker or brokers representative)? ...

Yes
□

If yes, the approximate value of securities so recommended during its last fiscal year is:

22.

A.

□ Under $50,000

C.

□ $250,001 to $1,000,000

B.

□ $50,000 to $250,000

D.

□ over $1,000,000

Attach to this Form any financial statements required by the jurisdiction in which applicant is filing, other than the
balance sheet required by Part 11 Item 14.

N/A

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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form adv

Part II • Page 1

OMB APPROVAL
OMB Number
3235-0049
Expires:
June 30,1994
Uniform Application for Investment Adviser Registration Estimated average burden
hours per response....... 8.96

Name of Investment Adviser:

Rothstein & Company Financial Advisors, Inc.
Address:

P.O.

(Number and Street)

(City)

State)

Box 756

Avon,

CT.

(Zip Code)

06001

Area Code:

( 203)

Telephone Number:

674-1245

This part of Form ADV gives information about the investment adviser and its business for the use of clients.
The information has not been approved or verified by any governmental authority.

Table of Contents
Item Number

Item

Page

1

Advisory Services and Fees......................................................................................

2

2

Types of Clients ........................................................................................................

2

3

Types of Investments................................................................................................

3

4

Methods of Analysis, Sources of Informationand Investment Strategies ....

3

5

Education and Business Standards..........................................................................

4

6

Education and Business Background......................................................................

4

7

Other Business Activities..........................................................................................

4

8

Other Financial Industry Activities orAffiliations................................................

4

9

Participation or Interest in Client Transactions ..................................................

5

10

Conditions for Managing Accounts........................................................................

5

11

Review of Accounts....................................................................................................

5

12

Investment or Brokerage Discretion ......................................................................

6

13

Additional Compensation........................................................................................

6

14

Balance Sheet..............................................................................................................

6

Continuation Sheet....................................................................................................

Schedule F

Balance Sheet, if required........................................................................................

Schedule G

(Schedules A, B, C, D, and E are included with Part I of this Form, for the use of regulatory bodies, and are not distributed to clients.)
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FORM

Applicant:

Part II - Page 2

SEC File Number:

Rothstein & Company Financial Advisors, 801Inc.

Date:

1/6/92

Definitions for Part II

Related person — Any officer, director or partner of applicant or any person directly or indirectly controlling, controlled by, or
under common control with the applicant, including any non-clerical, non-ministerial employee.

Investment Supervisory Services — Giving continuous investment advice to a client (or making investments for the client) based
on the individual needs of the client. Individual needs include, for example, the nature of other client assets and the client’s per
sonal and family obligations.

1. A. Advisory Services and Fees, (check the applicable boxes)

For each type of service provided, state the approximate
Vo of total advisory billings from that service.
(See instruction below.)

Applicant:

□
□

□
□
□

□
C

(1) Provides investment supervisory services...................................................................................................................
______ %
(2) Manages investment advisory accounts not involving investment supervisory services .....................................
______ %
(3) Furnishes investment advice through consultations not included in either service described above • • • - (est. ) 10______
(4) Issues periodicals about securities by subscription.............................................................................................
. 0_____ Vo
(5) Issues special repons about securities not included in any service described above............................................
______ %
(6) Issues, not as part of any service described above, any charts, graphs, formulas, or other devices which
clients may use to evaluate securities .........................................................................................................................
______ Vo
(7) On more than an occasional basis, furnishesadvice to clients onmatters not involving securities .... (est. ) 90_______ %
(8) Provides a timing service...............................................................................................................................................
(9) Furnishes advice about securities in anymanner notdescribed above...................................................................

______ Vo

_____ %

(Percentages should be based on applicant’s last fiscal year. If applicant has not completed its first fiscal year, provide
estimates of advisory billings for that year and state that the percentages are estimates.)
Yes
B.

Does applicant call any of the services it checked above financial planning or some similar term?

C.

Applicant offers investment advisory services for: (check all that apply)

□
□

(1) A percentage of assets under management
(2) Hourly charges
(3) Fixed fees (not including subscription fees)

□
□
□

(4) Subscription fees
(5) Commissions
(6) Other

For each checked box in A above, describe on Schedule F:

D.

•

the services provided, including the name of any publication or report issued by the adviser on a
subscription basis or for a fee

•

applicant’s basic fee schedule, how fees are charged and whether its fees are negotiable

•

when compensation is payable, and if compensation is payable before service is provided, how a client
may get a refund or may terminate an investment advisory contract before its expiration date

2. Types of Clients — Applicant generally provides investment advice to: (check those that apply)

A.

Individuals

□

E.

Trusts, estates, or charitable organizations

□

B.

Banks or thrift institutions

□

F.

□

Corporations or business entities other than those
listed above

C.

Investment companies

□

□

G. Other (describe on Schedule F)

D.

Pension and profit sharing plans

Answer all Items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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FORM

SEC File Number:

Applicant:

Part II- Page 3

Rothstein & Company Financial Advisors.
--------------------------------------------------- - -------------------------------

Date:

801-

1/6/92

3. Types of Investments. Applicant offers advice on the following: (check those that apply)

H. Unites States government securities

A. Equity Securities
(1) exchange-listed securities
(2) securities traded over-the-counter
(3) foreign issuers

B.

Warrants

C.

Corporate debt securities
(other than commercial paper)

D.

Commercial paper

E.

Certificates of deposit

F.

Municipal securities

G.

Investment company securities:
(1) variable life insurance
(2) variable annuities
(3) mutual fund shares

□

I.

Options contracts on:
(1) securities
(2) commodities

J.

Futures contracts on:
(1) tangibles
(2) intangibles

K.

Interests in partnerships investing in:
(1) real estate
(2) oil and gas interests
(3) other (explain on Schedule F)

L.

Other (explain on Schedule F)

Methods of Analysis, Sources of Information, and Investment Strategies.
A. Applicant’s security analysis methods include: (check those that apply)

(1)
(2)

(3)

□ Charting

Fundamental

(4)
(5)

Cyclical

□ Other (explain on Schedule F)

□ Technical

B. The main sources of information applicant uses include: (check those that apply)

(1)

(2)

Financial newspapers and magazines
□ Inspections of corporate activities

(5)
(6)

(3)

Research materials prepared by others

(7)

(4)

Corporate rating services

(8)

□ Timing services

Annual reports, prospectuses, filings with the
Securities and Exchange Commission
Company press releases
□ Other (explain on Schedule F)

C. The investment strategies used to implement any investment advice given to clients include: (check those that apply)

N/A

(3)

□ Long term purchases
(securities held at least a year)
□ Short term purchases
(securities sold within a year)
□ Trading (securities sold within 30 days)

(4)

□ Short sales

(1)

(2)

(5)

□ Margin transactions

(6)

□ Option writing, including covered options,
uncovered options or spreading strategies

(7)

□ Other (explain on Schedule F)

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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Applicant:

SEC File Number:

Date:

Part II • Page 4

1/6/92
Rothstein& Company Financial Advisors. 801---------------- ----------------------------------------------------------------------------- ------------------------------------------------------- ------------5.

Education and Business Standards.

Are there any general standards of education or business experience that applicant requires of those involved in deter- yes
mining or giving investment advice to clients?............................................................................................................................

No
□

(If yes, describe these standards on Schedule F.)

6.

Education and Business Background.
For:

•

each member of the investment committee or group that determines general investment advice to be given to clients, or

•

if the applicant has no investment committee or group, each individual who determines general investment advice given
to clients (if more than five, respond only for their supervisors)

•

each principal executive officer of applicant or each person with similar status or performing similar functions.

On Schedule F, give the:
•

name

•

formal education after high school

•

year of birth

•

business background for the preceding five years

7. Other Business Activities, (check those that apply)

A. Applicant is actively engaged in a business other than giving investment advice.
B.

Applicant sells products or services other than investment advice to clients.

C.

The principal business of applicant or its principal executive officers involves something other than
providing investment advice.
(For each checked box describe the other activities, including the time spent on them, on Schedule F.)

8. Other Financial Industry Activities or Affiliations, (check those that apply)
□

A. Applicant is registered (or has an application pending) as a securities broker-dealer.

B.

Applicant is registered (or has an application pending) as a futures commission merchant, commodity
pool operator or commodity trading adviser.

C.

Applicant has arrangements that are material to its advisory business or its clients with a related person
who is a:

□

(1) broker-dealer

□

(2) investment company

□

(8) law firm

□

(3) other investment adviser

□

(9) insurance company or agency

□

(4) financial planning firm

□

(10) pension consultant

□

(5) commodity pool operator, commodity trading
adviser or futures commission merchant

□

(11) real estate broker or dealer

□

(12) entity that creates or packages limited partnerships

□

(6) banking or thrift institution

(7) accounting firm

(For each checked box in C, on Schedule F identify the related person and describe the relationship and the arrangements.)

D.

Is applicant or a related person a general partner in any partnership in which clients are solicited to
invest?...................................................................................................................•.............................................................

(If yes, describe on Schedule F the partnerships and what they invest in.).

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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Part II • Page 5
9.

SEC File Number:

Applicant:

Rothstein & Company Financial Advisors

801-

Date:

1/6/92

Participation or Interest in Client Transactions.
Applicant or a related person: (check those that apply)
□ A.

As principal, buys securities for itself from or sells securities it owns to any client.

□ B.

As broker or agent effects securities transactions for compensation for any client.

□ C.

As broker or agent for any person other than a client effects transactions in which client securities are sold to
or bought from a brokerage customer.

□ D.

Recommends to clients that they buy or sell securities or investment products in which the applicant or a related
person has some financial interest.

□ E.

Buys or sells for itself securities that it also recommends to clients.

(For each box checked, describe on Schedule F when the applicant or a related person engages in these transactions and what
restrictions, internal procedures, or disclosures are used for conflicts of interest in those transactions.)
10.

Conditions for Managing Accounts. Does the applicant provide investment supervisory services, manage investment advisory
accounts or hold itself out as providing financial planning or some similarly termed services and impose a minimum dollar Yes
value of assets or other conditions for starting or maintaining an account?.............................................................................
□

No

(If yes, describe on Schedule F.)
11.

Review of Accounts. If applicant provides investment supervisory services, manages investment advisory accounts, or holds
itself out as providing financial planning or some similarly termed services:
A. Describe below the reviews and reviewers of the accounts. For reviews, include their frequency, different levels, and
triggering factors. For reviewers, include the number of reviewers, their titles and functions, instructions the receive
from applicant on performing reviews, and number of accounts assigned each.

Reviews: Up to four a year per client.
Level and frequency of review varies by client.

Triggering factors: All comprehensive personal financial planning clients
are reviewed at least semi-annually. Significant changes in their personal
circumstances, the general economy, or tax laws can trigger more frequent
reviews.

Reviewers: Two reviewers (One CPA/APFS, One Economist)
Instructions vary by client.
Both reviewers service all clients.
B.

Describe below the nature and frequency of regular reports to clients on their accounts.

Not applicable. We do not provide investment supervisory services
nor manage investment advisory accounts. We do not provide any advisory
services which would require regular reports.

Answer all Items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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Applicant:

SEC File Number:

Rothstein & Company Financial Advisers

Date:

801-

1

-------------------------------------------------------------------------------------------------.............................

—

12. Investment or Brokerage Discretion.

A. Does applicant or any related person have authority to determine, without obtaining specific client consent, the:

(1) securities to be bought or sold?...........................................................................................................................

Yes
□

No

(2) amount of the securities to be bought or sold? ..................................................................................................

Yes
□

No

(3) broker or dealer to be used?................................................................................................................................

Yes
□

No

(4) commission rates paid?.......................................................................................................................................

Yes
□

No

Yes

No
□

A. is paid cash by or receives some economic benefit (including commissions, equipment or non-research services) from Yes
a non-client in connection with giving advice to clients? .........................................................................................
Yes
B. directly or indirectly compensates any person for client referrals?...........................................................................

No
□
No
□

B

Does applicant or a related person suggest brokers to clients?......................................
For each yes answer to A describe on Schedule F any limitations on the authority. For each yes to A(3), A(4) or B,
describe on Schedule F the factors considered in selecting broken and determining the reasonableness of their commis
sions. If the value of products, research and services given to the applicant or a related person is a factor, describe:

• the products, research ana services
• whether clients may pay commissions higher than those obtainable from other brokers in return for those products
and services
• whether research is used to service all of applicant’s accounts or just those accounts paying for it; and
• any procedures the applicant used during the last fiscal year to direct client transactions to a particular broker in
return for products and research services received.

13.

Additional Compensation.
Does the applicant or a related person have any arrangements, oral or in writing, where it:

(For each yes, describe the arrangements on Schedule F.

14.

Balance Sheet. Applicant must provide a balance sheet for the most recent fiscal year on Schedule G if applicant:
• has custody of client funds or securities; or

• requires prepayment of more than $500 in fees per client and 6 or more months in advance

Yes
Has applicant provided a Schedule G balance sheet?.................................

Answer all items. Complete amended pages In full, circle amended Items and file with execution page (page 1).
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Schedule A of
Form ADV
FOR CORPORATIONS

SEC File Number:

Applicant:

Official Use

Date:

Rothstein & Company Fin

(Answers for Form ADV Part I Item 8.)

1/6/92

1. This Schedule requests information on the owners and executive officers of the applicant.
2.

Please complete for:
(a) each Chief Executive Officer, Chief Financial Officer, Chief Operations Officer, Chief Legal Officer, Chief Compli
ance Officer, director, and individuals with similar status or functions, and

(b) every person who is directly, or indirectly through intermediaries, the beneficial owner of 5% or more of any class
of equity security of the applicant.
3. If a person covered by 2(b) above owns applicant indirectly through intermediaries, list all intermediaries and below them, if they
are not subject to Sections 12 or 15(d) of the Securities Exchange Act of 1934 but are:
(a) corporations, give their shareholders who own 5Vo or more of a class of equity security, or

(b) partnerships, give their general partners or any limited and special partners who have contributed 5% or more of the
partnership’s capital.
4. If the intermediary’s shareholders or partners listed under 3 above are not individuals, continue up the chain of ownership listing
their 5% shareholders, general partners, and 5% limited or special partners until individuals are listed.

5. Ownership codes are:

NA -0 up to 5%
A - 5Vo up to 10%

B - 10% up to 25%
C - 25% up to 50%

D - 50% up to 75%
E - 75% up to 10%

6. Asterisk ( * ) names reporting a change in title, status, stock ownership or partnership interest or control. Double asterisk ( •• ) names
new on this filing.
7. Check “Control Person” column if person has “control” as defined in the instructions to this Form.
Beginning
Date

FULL NAME
First

Last

Rothstein Alan

Ouellette Janet

Year

Miles

1

92

VP

Rachel

1

92

P.

1

92

VP.

1

92

VP

Solakian Michael
Kindl

Norris Kathryn

Title
or

Month

Middle

Owner
ship Control
Code Person

Status

Tr

Sec

CRD No., or, if none

Social Security Number

E

Y

154-42-7303

B

N

008-32-1679

B

N

046-52-0534

NA

N

042-40-9912

OFFICIAL
USE ONLY

List below names reported on the most recent previous filing under this item that are being DELETED:
FULL NAME

Ending Date

Last

First

Middle

Month

Year

CRD. No., or, if none
Social Security Number

N/A

Complete amended pages in full, circle amended items and file with execution page (page 1).
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Form ADV
Page 1

Applicant:

SEC File Number:

Date:

Rothstein & Company Financial Advisors, Inc.

01/06/92

(Answers for Form ADV Part I Items 11 and 12.)
This Schedule is submitted for an individual who is: (Check all boxes that apply)
□

A. the applicant, named in Pan I Item 1A

B.

a control person, named in Part I Item 10A

C.

an owner of at least 10% of a class of applicant’s equity securities

D. an officer or director, partner, or individual with similar status of applicant, described in Schedule A Item 2a, Schedule
B Item 2, or Schedule C item 2

E.

a member of the applicant’s investment committee that determines general investment advice to be given to clients

if applicant has no investment committee, an individual who determines general client advice (if more than five, complete
for their supervisors only)
G. an individual giving investment advice on behalf of the applicant in the jurisdictions checked below:

F.

AL____

AK____

AZ____ AR____

CA____ CO____

CT _X_ DE____

IL____

IN____

IA____

KY____

ME____ MD____ MA_____ MI____

MT____ NE____
RI____

SC____

KS____

NV____ NH____ NJ____

SD____

TN____

TX____

NM____ NY____ NC____

UT____

VT____

DC____

ND____

FL____

GA____

HI____

MN____ MS____ MO_____

OH____ OK_____

VA____ WA____ WV____ WI____

OR____ PA____
WY____ Puerto Rico____

Other: ___________
(Specify)

H. involved in any yes answer to the disciplinary question. Part I Item 11.

Complete amended pages in full, circle amended items and file with execution page (page 1).
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| Rothstein & Company Financial Advisors, Inc.

Page 2

|

01/06/92

(Answers for Form ADV Pan I Items 11 and 12.)
IRS Empl. Ident. No.:

Applicant investment adviser: (see Pan 1 Item 1A)

1.

Rothstein & Company Financial Advisors, Inc.

(a) Residence of individual:

IRS Empl. Idem. No.:

042-40-9912

Kathryn Kindl Norris
3.

Applied
CRD No., if any:

Social Security Numbe:

2. ‘Individual's full name for whom this
Schedule is being completed:

14 Susan Lane

CT

Granby

10/07/47

06035

(d) State or Province:

(c) City:

(b) Birth Date:

(Zip Code)

(State)

(City)

(Number and Street)

(e) Country:

CT

Hartford

USA

NAMES USED. List all names other than the one given in Item 2 above that the individual has used, including maiden names.
(Last)
(First) (Middle)

4.

Kindl
5.

Kathryn

EDUCATION. Start with last high school attended. If no degree received, state "none."

Years
Attended

School: (Name, City and State)

Bloomfield High School

6.

Louise

Bloomfield. CT

For College and above
Degree
Major

Year
Graduated

4

1965

Brown University Providence, RI

4

1969

BA

Economics

University of Pennsylvania

4

1977

MA

Regional Economics

Philadelphia, PA

BUSINESS BACKGROUND. Provide complete consecutive statement of all employment for the past ten years, beginning with the most recent position first

Name of Firm and Address

Kind of Business

Exact Nature
of Connection
or Employment

Vice President
Rothstein & Company Financial Advisors, Inc Financial Planning Economist

Rothstein & Company, CPAs

Avon, CT

Smith College North Hampton, MA

7.

Beginning Date

Month Year

Ending Date
Month Year

01

92 Sontinu

Accounting

Economist

02

90

01

92

College

Lecturer

09

85

01

86

EXAMINATIONS/PROFESSIONAL DESIGNATIONS. List all jurisdiction, self-regulatory organization, and professional examinations and designa
tions. Give examination or designation name (include any examination’s title and number), body giving it, and date taken or conferred. If examination
was waived, give details.

IBCFP - CFP Part I (Passed 05/91)
IBCFP - CFP Part II (Passed 09/91)
8.

PROCEEDINGS. For each ‘yes’ answer to Part I Item 11 involving the individual, give the following details of any court or regulatory action:

•
•
•
•

the adviser and individuals named,
the title and date of the action.
the court or body taking the action, and
a description of the action

Complete amended pages in full, circle amended items and file with execution, page (page 1).
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801-

01/06/92

(Answers for Form ADV Pan I Items 11 and 12.)
1. Applicant investment adviser: (see Pan 1 Item IA)

IRS Empl. Ident. No.:

Rothstein & Company Financial Advisors, Inc.
2. Individual's full name for whom this
Schedule is being completed:

Janet Rachel Ouellette
3. (a) Residence of individual:

Applied

Social Security Number:

IRS Empl. Ident. No.:

008-32-1679
(Number and Street)

24 Smith Lane
(b) Birth Date:

CRD No., if any:

(c) City:

10/07/43

(City)

(State)

Burlington

CT

(Zip Code)

06013

(d) State or Province:

(e) Country:

VT

Burlington

USA

4. NAMES USED. List all names other than the one given in Item 2 above that the individual has used, including maiden names.
(Last) (First)
(Middle)

Poor

Rachel

Janet

f. EDUCATION. Stan with last high school attended. If no degree received, state “none.**

Years
Year
Attended Graduated

School: (Name. City and Slate)

Braintree/Randolph Union High School
Northhampton Commercial College Northhampton, MA
American International College Springfield, MA
Central Connecticut State University New Britain, CT
6.

1961
1963

Associates

1983

RA

Accounting

------ Accounting

BUSINESS BACKGROUND. Provide complete consecutive statement of all employment for the oast ten years, beginning with the most recent position firs

Name of Firm and Address

7.

4
2

For College and above
Degree
Major

Kind of Business

Rothstein & Company Avon, CT

CPA Firm

Self employed

Accounting/Tax

Exact Nature
of Connection
or Employment

Partner

Beginning Date

Month

Year

02

84

09

72

Ending Date

Month

01

84

EXAMINATIONS/PROFESSIONAL DESIGNATIONS. List all jurisdiction, self-regulatory organization, and professional examinations and designa
tions. Give examination or designation name (include any examination's title and number), body giving it, and date taken or conferred. If examination

was waived, give details.

CPA Exam 11/83 - passed 3 parts

CPA Exam 05/84 - passed 1 part
8.

Year

Continuing

PROCEEDINGS. For each ‘yes' answer to Part 1 Item 11 involving the individual, give the following details of any court or regulatory action:
•
■
•
•

the adviser and individuals named,
the title and date of the action,
the court or body taking the action, and
a description of the action

Complete amended pages in full, circle amended Items and file with execution page (page 1).
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(Rothstein & Company Financial Advisors, Inc.

Page 2

| 801-

| 01/06/92

(Answers for Form ADV Pan I Items 11 and 12.)
IRS Empl. Idem. No.:

Applicant investment adviser: (see Part I Item IA)

1.

Applied

Rothstein & Company Financial Advisors, Inc.

(a) Residence of individual:

(Number and Street)

12/23/52

06001

CT

Avon
(d) Slate or Province:

(c) City:

(Zip Code)

(State)

(City)

83 Woodmont Avenue
(b) Birth Date:

IRS Empl. Ident. No.:

154-42-7303

Alan Miles Rothstein
3.

CRD No., if any:

Social Security Number:

2. 'Individual’s full name for whom this
Schedule is being completed:

(e) Country:

USA

NJ

New Brunswick

4.

NAMES USED. List all names other than the one given in Item 2 above that the individual has used, including maiden names.
(Last) (First)
(Middle)

5.

EDUCATION. Start with last high school attended. If no degree received, state ‘•none.”
Years
Year
Attended Graduated

School: (Name. City and State)

4

1970

New York University New York, NY

4

1974

Western New England College Springfield. MA

2

1980

East Brunswick High School

6.

East Brunswick, NJ

For College and above
Major
Degree

Accounting

BS

Accounting

MS

BUSINESS BACKGROUND. Provide complete consecutive statement of al! employment for the oast ten years, beginning with the most recent position first

Name of Firm and Address

Kind of Business

Exact Nature
of Connection
or Employment

Beginning Date 1
Month 1 Year 1

Rothstein & Company Financial Advisors, Inc. Financial Planninc Vice President/CPA 01

Rothstein & Company, CPAs Avon, CT

7.

Accounting

CPA/ Partner

01

Ending Date
Month Year

92

Contini ing

81

Contim inq

EXAMINATIONS/PROFESSIONAL DESIGNATIONS. List all jurisdiction, self-regulatory organization, and professional examinations and designa
tions. Give examination or designation name (include any examination’s title and number), body giving it, and date taken or conferred. If examination
was waived, give details.

CPA-AICPA - National Uniform Certified Public Accountants Examination (Exam passed 5/80)

APFS-AICPA - Accredited Personnel Financial Specialist Designation (Exam passed 9/91)
8.

PROCEEDINGS. For each ‘yes’ answer to Part 1 Item 11 involving the individual, give the following details of any court or regulatory action:
■
•
•
•

the adviser and individuals named,
the title and date of the action.
the court or body taking the action, and
a description of the action

Complete amended pages in full, circle amended Items and file with execution-page (page I).
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Rothstein & Company Financial Advisors, Inc,

Page 2

801- 01/06/92

(Answers for Form ADV Pan I Items 11 and 12.)
1.

Applicant investment adviser: (see Pan 1 Item IA)

IRS Empl. Ident. No.:

Rothstein & Company Financial Advisors, Inc.
2. individual's full name for whom this
Schedule is being completed:

Michael Solakian
3.

Applied
CRD No., if any:

Social Security Number:

IRS Empl. Ident. No.:

046-52-0534
(Number and Street)

(a) Residence of individual:

(State)

(Qty)

391 Sea Hill Road
(c) City:

(b) Birth Date:

06/09/54

(d) Slate or Province:

New Haven

(Zip Code)

06471

CT

North Branford

(e) Country:

CT

USA

4.

NAMES USED. List all names other than the one given in Item 2 above that the individual has used, including maiden names.
(Last) (First)
(Middle)

f.

EDUCATION. Start with last high school attended. If no degree received, state “none.
**

Years
Year
Attended Graduated

School: (Name, City and State)

Notre Dame High School West Haven, CT

4

For College and above
Degree
Major

1972

Southern Connecticut State University New Haven, CT
University of New Haven New Haven, CT
6.

Financial
Accounting

BS

BUSINESS BACKGROUND. Provide complete consecutive statement of all employment for the past ten years, beginning with the most recent position first.

Name of Firm and Address

Rothstein & Company

7.

1976

Avon, CT

Kind of Business

Exact Nature
of Connection
or Employment

Beginning Date
Month

Year

Ending Date
Month

CPA Finn

Partner

10

90

Beers Hamerman & Co. New Haven, CT

CPA Finn

Director of Audit

08

89

09 90

KPMG Peat Marwick Hartford, CT

CPA Finn

senior Manager

10

81

08

Continui inq

EXAMINATIONS/PROFESSIONAL DESIGNATIONS. List ail jurisdiction, self-regulatory organization, and professional examinations and designa
tions. Give examination or designation name (include any examination's title and number), body giving it. and date taken or conferred. If examination
was waived, give details.

CPA Exam - 11/79 (Passed 2 parts)
CPA Exam - 05/80 (Passed 2 parts)•
8.

Year

PROCEEDINGS. For each 'yes’ answer to Part 1 Item 11 involving the individual, give the following details of any court or regulatory action:

•
•
•
•

the adviser and individuals named,
the title and date of the action,
the court or body taking the action, and
a description of the action

Complete amended pages In full, circle amended Items and file with execution. page (page 1).
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Schedule F of
Form ADV
Continuation Sheet for Form ADV Part 11

SEC File Number:

Applicant:

Date

Rothstein & Company
Financial Advisors In

1/6/92

(Do not use this Schedule as a continuation sheet for Form ADV Pan I or any other schedules.)
I. Full name of applicant exactly as stated in Item IA of Part 1 of Form ADV:

IRS Empl. Ident. No.:

Rothstein and Company Financial Advisors Inc.Applied
Item of Form
(Identify)

Part II, Item ID

Answer

For 1 (3) and 1 (7):
Services provided: Personal financial planning, including
consultations segmented plans, and comprehensive plans.
Basic fee schedule: Fees based on number of hours spent to
develop and deliver plan.
Hourly rates: $75.-125. per hour, dependin
on personnel involved in plan development
Scope of engagement is negotiable.

Compensation payment schedule:
Fee committed to, and 50% retainer require
before engagement is commenced. Addition
billing submitted as work progresses an
due and payable within 30 days. Engage
ments completed within 6 months except
for follow-up services.
Refund/contract termination: Pro-rata
charge made for bona-fide advisory
services actually rendered.

Part II, Item 5

Undergraduate degree from accredited college or university.

Part II, Item 6

Janet R. Ouellette
DOB:10/07/43
Education: AA in Accounting, Northampton Commercial College
American International College
BA in Accounting, Central CT State University
Experience: CPA, Rothstein and Company, CPAs

Alan M. Rothstein
DOB:12/23/52
Education: BS in Accounting, New York University
MS in Accounting, Western New England College
Experience:CPA, Rothstein and Company, CPAs

Michael Solakian
DOB:06/09/54
Education: Southern CT State University
BS in Accounting, University of New Haven
Experience: CPA, Rothstein and Company, CPAs

Kathryn K. Norris
DOB:10/07/47
Education: BA in Economics, Brown University
MA in Regional Economics, University of Pennsylvania

Complete amended pages In full, circle amended Items and file with execution page (page 1).
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Schedule F of
Form ADV
Continuation Sheet for Form ADV Part II

Applicant:

Rothstein & Company
Financial Advisors

SEC File Number:

Date:

1/6/92

(Do not use this Schedule as a continuation sheet for Form ADV Part I or any other schedules.)
I.

Full name of applicant exactly as stated in Item IA of Pan I of Form ADV:

IRS Empl. Idem. No.:

Rothstein & Company Financial Advisors, Inc.
Item of Form
(identify)

Applied
Answer

Part II, Item 7

Other activities of named
Janet R. Ouellette:
Alan M. Rothstein:
Michael Solakian:

Part II, Item 8

Accounting firm: Rothstein & Company, CPAs
President, Secretary, and Treasurer of Rothstein & Company
Financial Advisors, Inc. are partners in Rothstein & Company,
CPAs.

officers:
100% tax accounting
50% tax accounting
100% tax/audit accounting

Rothstein & Company, CPAs is authorized to provide all
administrative duties for Rothstein & Company Financial
Advisors, Inc.
Part II, Item 12

At client's request, we are prepared to recommend to them
one-three brokers based on our evaluation of each broker's
professional qualifications and experience. We receive no
compensation of any kind for these recommendations. Clients
are expected to interview prospective advisors before selecting
a personal investment broker.

Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule F of
Form ADV
Continuation Sheet for Form ADV Part II

SEC File Number:

Applicant:

Date:

Rothstein & Company

1/6/92

(Do not use this Schedule as a continuation sheet for Form ADV Part I or any other schedules.)
Full name of applicant exactly as stated in Item IA of Pan I of Form ADV:

IRS Empl. Idem. No.:

Applied
Item of Form
(identify)

Answer

Part II, Item 7

Other activities of named officers:
Janet R. Ouellette: 100% tax accounting
Alan M. Rothstein:
50% tax accounting
Michael Solakian:
100% tax/audit accounting

Part II Item 12

At client's request, we are prepared to recommend to them
one-three brokers based on our evaluation of each broker's
professional qualifications and experience. We receive no
compensation of any kind for these recommendations. Clients
are expected to interview prospective advisors before selecting a
personal investment broker.

Complete amended pages in full, circle amended items and file with execution page (page 1).
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FORM ADV

Uniform Application for Investment Adviser Registration

Part 1 - Page 1
This filing is an:
or an:

□ Initial Application

OMB APPROVAL
OMB Number:
3235-0049
Expires:
June 30,1994
Estimated average burden
hours per response....... 8.96

If this filing is an Amendment:
• Give the Applicant's SEC File Number 801- 41073____________

Amendment

Yes

• Is Applicant now active in business as an Investment Adviser?

No

□

WARNING: Failure to complete this Form accurately and keep it current subjects applicant to administrative, civil and criminal penalties.
1.

A.

Applicant's full name (If sole proprietor, state last, first and middle name):

B.

Name under which business is conducted, if different:

c.

If business name is being amended, give previous name:

Rothstein & Company Financial Advisors, Inc.

2. A.

Principal place of business: (Number and Street — Do not use P.O Box Number)

(City)

80 West Avon Road
B.

Hours business is conducted at this location:

from

8:30

(State)

Avon
to

C. Telephone Number
at this location:

5:15

(Zip Code)
06001

CT

(Area Code)
(203)

(City)

(Telephone. Number)
.673-5500

D.

Mailing address, if different
from address given in 2A:

E.

Is the address in Item 2A or 2D being amended in this filing?......................................................................................................................................

F.

On Schedule E give the addresses and telephone numbers of all offices at which applicant's investment advisory business is conducted, other
than the one given in Item 2A.
N/A

A.

If books and records required by Section 204 of the Investment Advisers Act of 1940 are kept somewhere other than at the principal place of
business given in Item 2A, give the following information (if kept in more than one place, give additional names, addresses and hours of
business on Schedule E):
___________________________________________________________________________________________________

(Number and Street or P.O. Box Number)

(State)

(Zip Code)

Yes

3.

No

Name and address of entity where books and records are kept:

_____________________ N/A____________ _
(Number and Street)___________________________________________________________________________________(City)

B.

Hours business is conducted at this location:

from

C. Telephone Number
■ at this location:

to

(Area Code)

(State)

(Zip Code)

(Telephone Number)

EXECUTION
For the purpose of complying with the laws of the State(s) I have marked in Item 7 relating to the giving of investment advice, I hereby certif
that the applicant is in compliance with applicable state surety bonding requirements and irrevocably appoint the administrator of each <
those State(s), or such other person designated by law, and the successors in such office, my attorney in said State(s) upon whom may be serve
any notice, process or pleading in any action or proceeding against me arising out of or in connection with the offer or sale of securities <
commodities, or out of the violation or alleged violation of the laws of those State(s) and I do hereby consent that any such action or proceedir
against me may be commenced in any court of competent jurisdiction and proper venue within said State(s) by service of process upon sa
appointee with the same effect as if 1 were a resident in said State(s) and had lawfully been served with process in said State(s).

The undersigned, being first duly sworn,’ deposes and says that he has executed this Form on behalf of, and with the authority of, said applicar
The undersigned and applicant represent that the information and statements contained herein, including exhibits attached hereto and oth
information filed herewith, all of which are made a part hereof, are current, true and complete. The undersigned and applicant further represe
that to the extent any information previously submitted is not amended, such information is currently accurate and complete.
Date:

Name of Applicant:

5/21/92

By (Signature):

Rothstein & Company Financial Advisor;

Typed Name and Title:

Alan Miles Rothstein, Vice President
Subscribed and sworn before me this _

day of

By:

My commission expires

County of

Answer all items.

AICPA Personal Financial Planning Library
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FORM

ADV

Part I - Page 2
4.

A.

Rothstein & Company Financial Advisors,

Persons to contact for further information about this Form:

41073

(Title)

Vice President

5.

A.

Area Code and Telephone

Mailing Address (Number and Street, City, State, Zip Code):

West Avon Road, Avon, CT

5-21-92

(Name)

Alan Miles Rothstein
B.

Date:

SEC File Number:

Applicant:

( 203') 673-5500

06001

Applicant consents that notice of any proceeding'before the Securities and Exchange Commission or a jurisdiction connection with its invest
ment adviser registration may be given by registered or certified mail or confirmed telegram to: (Last Name) (First Name) (Middle Name)

_____________________________________________ _________________ Rothstein Alan Miles
B.

(Number and Street)

(City)

(State)

80 West Avon Road, Avon, CT
7.

(Zip Code)

6. Applicant’s fiscal year ends:

06001

(Month)

(Day)

12

31

In the box below, give status of applicant’s investment adviser registration by indicating:

“1” for pending

“3" for withdrawn before registration within the last 10 years

“2” for registered

“4” for previously registered within the last 10 years-

Securities and Exchange Commission__

1

AL____

AK____

AZ____

AR____

CA____

CO____

CT_JL DE____

IL____

IN____

IA____

KS____

KY____

LA____

ME___

MT____

NE____

NV____

NH____

NJ____

NM____ NY____ NC____

ND____

RI____

SC____

SD____

TN____

TX____

UT____

WA____ WV_ WI_____

VT____

FL____

GA____

Hl____

MD_____ MA_____ MI____

MN____

MS____ MO_____

VA____

DC____

OH______ OK___

ID____

OR____ PA_____
WY____ Puerto Rico____

Other (Specify):

8.

Applicant is a (check box that applies and complete those items):
A.

CORPORATION Complete Schedule A.

(1) Date of incorporation
(Month, Day, Year):

1-6-92

(2) Jurisdiction where incorporated:

Connecticut

B.

□

PARTNERSHIP Complete Schedule B.

(1) Date of establishment
(Month, Day, Year):

(2) Cunent legal address (Number, Street, City, State, Zip Code):

C.

□

SOLE
PROPRIETORSHIP

(1) Date business began
(Month, Day, Year):

(2) Current residence address of proprietor:
(Number, Street, City, State, Zip Code)

D.

□

Other - Specify

(1) Date of establishment
(Month, Day, Year):

(2) Current legal address (Number, Street, City, State, Zip Code):

(3) Social Security No.

Complete Schedule C

9.

Is the applicant taking over the business of a registered investment adviser?
(If yes, describe the transfer on ScheduleE, including the transfer date, and predecessor’s fullname,IRS employer
number
Yes
and SEC file number)................................................................................................................................................................................................................................

10. A.

Does any person not named in Item1Aor Schedules A, B, or C, through agreement or otherwise,controlthe management or policies
Yes
of applicant?......................................................................................................................................................................................................................................

No

No
□

(If yes, state on Schedule E the exact name of each person and describe the basis for the person’s control.)

B.

Is the applicant financed by a person not named in Items IA or Schedule A, B, or C other than by: (1) a public offering under the
Securities Act of 1933; (2) credit given in the ordinary course of business by banks, suppliers or others; or (3) a satisfactory subordination agreement under Securities Exchange Act of 1934 Rule 15c3-l (17 CFR 240.15c3-l)?.............................................................................

Yes
□

No
CX

(If yes, state on Schedule E the exact name of each person and describe the arrangement through which
financing is made available, including the amount.)

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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FORM

ADV

Part II - Page 4
5.

Applicant:

SEC File Number:

Rothstein & Company Financial Advisors, Inc.

801- 41073

Date:

5-21-92

Education and Business Standards.

Are there any general standards of education or business experience that applicant requires of those involved in deter
*
yes
mining or giving investment advice to clients?............................................................................................................................

No
□

(If yes, describe these standards on Schedule F.)
6. Education and Business Background.
For:

•

each member of the investment committee or group that determines general investment advice to be given to clients, or

•

if the applicant has no investment committee or group, each individual who determines general investment advice given
to clients (if more than five, respond only for their supervisors)

•

each principal executive officer of applicant or each person with similar status or performing similar functions.

On Schedule F, give the:
•

name

•

formal education after high school

•

year of birth

•

business background for the preceding five years

7. Other Business Activities, (check those that apply)

A. Applicant is actively engaged in a business other than giving investment advice.
C

B.

Applicant sells products or services other than investment advice to clients.

C. The principal business of applicant or its principal executive officers involves something other than
providing investment advice.

(For each checked box describe the other activities, including the time spent on them, on Schedule F.)
8. Other Financial Industry Activities or Affiliations, (check those that apply)

□

A. Applicant is registered (or has an application pending) as a securities broker-dealer.

□

B.

Applicant is registered (or has an application pending) as a futures commission merchant, commodity
pool operator or commodity trading adviser.
Applicant has arrangements that are material to its advisory business or its clients with a related person
who is a:

□

(1) broker-dealer

□

(2) investment company

□

(8) law firm

O

(3) other investment adviser

□

(9) insurance company or agency

□

(4) financial planning firm

□

(10) pension consultant

□

(5) commodity pool operator, commodity trading
adviser or futures commission merchant

□

(11) real estate broker or dealer

□

(12) entity that creates or packages limited partnerships

□

(6) banking or thrift institution

(7) accounting firm

(For each checked box in C, on Schedule F identify the related person and describe the relationship and the arrangements.)
D.

Is applicant or a related person a general partner in any partnership in which clients are solicited to
invest?.................................................................................................................... •.........................................................

(If yes, describe on Schedule F the partnerships and what they invest in.)

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule A of
Form ADV
FOR CORPORATIONS

Applicant:

SEC File Number:

Rothstein & Co. Fin. Adv., Inc.

Official Use

Date:

801- 41073

5-21-92

(Answers for Form ADV Part 1 Item 8.)
1. This Schedule requests information on the owners and executive officers of the applicant.

2. Please complete for:

(a) each Chief Executive Officer, Chief Financial Officer, Chief Operations Officer, Chief Legal Officer, Chief Compli
ance Officer, director, and individuals with similar status or functions, and
(b) every person who is directly, or indirectly through intermediaries, the beneficial owner of 5% or more of any class
of equity security of the applicant.

3. If a person covered by 2(b) above owns applicant indirectly through intermediaries, list all intermediaries and below them, if they
are not subject to Sections 12 or 15(d) of the Securities Exchange Act of 1934 but are:

(a) corporations, give their shareholders who own 5% or more of a class of equity security, or
(b) partnerships, give their general partners or any limited and special partners who have contributed 5% or more of the
partnership’s capital.

4. If the intermediary’s shareholders or partners listed under 3 above are not individuals, continue up the chain of ownership listing
their 5% shareholders, general partners, and 5% limited or special partners until individuals are listed.
5. Ownership codes are:

B - 10% up to 25%
C - 25% up to 50%

NA - 0 up to 5%
A - 5% up to 10%

D - 50% up to 75%
E - 75% up to 100%

6. Asterisk ( * ) names reporting a change in title, status, stock ownership or partnership interest or control. Double asterisk (• • ) names
new on this filing.

7. Check “Control Person’’ column if person has “control” as defined in the instructions to this Form.
Beginning
Date

FULL NAME
Last

Middle

First

Month

Year

Title
or

Owner
ship Control

Code

Status

Person

CRD No., or, if none
Social Security Number

Rothstein

Alan

Miles

1

92

VP

E

Y

154-42-7303

Ouellette

Janet

Rachel

1

92

P, Tr

B

N

008-32-1679

*Norris

Kathryn

Kindi

1

92

VP, Sec

B

N

042-40-9912

OFFICIAL

USE ONLY

List below names reported on the most recent previous filing under this item that are being DELETED:
FULL NAME
Last

Solakian

Ending Date
First

Michael

Middle

Month

5

Year

92

CRD. No., or, if none
Social Security Number

046-52-0534—

Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule F of
Form ADV
Continuation Sheet for Form ADV Part 11

Date:

Rothstein & Company
Financial Advisors Inc.

______________ (Do not use this Schedule as a continuation sheet for Form ADV Part I or any other schedule)
Full name of applicant exactly as used in Item IA of Part 1 of Form ADV:

5-21-92
I.

_______ Rothstein and Company Financial Advisors Inc._____
Item of Form
Answer

Part II, Item 1D

For 1 (3) and 1 (7):
Services provided: Personal financial planning, including
consultations, segmented plans, and comprehensive plans.

Basic fee schedule: Fees based on number of hours spent to
develop and deliver plan.
Hourly rates: $75.-125. per hour, dependa
on personnel involved in plan develop
Scope of-engagement is negotiable.
Compensation payment schedule:
Fee committed to, and 50% retainer required
before engagement is commenced. Add it
billing submitted as work progresses
due and payable within 30 days. Enga
ments completed within 5 months excep
for follow-up services.
Refund/contract termination: Pro-rata
charge made for bona-fide advisory
services actually rendered.
Part II, Item 5

Undergraduate degree from accredited college or university.

Part II, Item 6

Janet R. Ouellette
DOB:10/07/43
Education: AA in Accounting, Northampton Commercial College
American International College
BA in Accounting, Central CT State University
Experience: CPA, Rothstein and Company, CPAs
Alan M. Rothstein
12/23/52
Education: BS in Accounting, New York University
MS in Accounting, Western New England College
Experience:CPA, Rothstein and Company, CPAs

Kathryn K. Norris
008:10/07/47
Education: BA in Economics, Brown University
MA in Regional Economics, University of Pennsylva
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Schedule F of
Form ADV
Continuation Sheet for Form ADV Part II

Applicant:

SEC File Number:

Due:

Rothstein & Company
Financial Advisors. In

5-21-92

(Do not use this Schedule as a continuation sheet for Form ADV Part I or any other schedules.)
I.

Full name of applicant exactly as stated in item IA of Part I of Form ADV:

IBS Empl. Ident. No.:

Rothstein & Company Financial Advisors, Inc.
Item of Form
(identify)

Applied
Answer

Part II, Item 7

Other activities of named officers:
Janet R. Ouellette: 100% tax accounting
Alan M. Rothstein:
50% tax accounting

Part II, Item 8

Accounting firm: Rothstein & Company, CPAs
President, Secretary, and Treasurer of Rothstein & Company
Financial Advisors, Inc. are partners in Rothstein & Company,
CPAs.

Rothstein & Company, CPAs is authorized to provide all
administrative duties for Rothstein & Company Financial
Advisors, Inc.

Part II, Item 12

At client's request, we are prepared to recommend to them
one-three brokers based on our evaluation of each broker's
professional qualifications and experience. We receive no
compensation of any kind for these recommendations. Clients
are expected to interview prospective advisors before selecting
a personal investment broker.

Complete amended pages In fall, circle amended items and file with execution page (page 1).
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OMB APPROVAL

FORMADV
Part 1 - Page 1

uniform Application for Investment Adviser Registration
□ Initial Application

This Tiling is an:
or an:

OMB Number:
3235-0049
Expires:
June 30,1994
Estimated average burden
hours per response ........... 8.96

If this filing is an Amendment:
• Give the Applicant's SEC File Number 801- 41073________

Amendment

No

• Is Applicant now active in business as an Investment Adviser?

WARNING: Failure to complete this Form accurately and keep it cunent subjects applicant to administrative, civil and criminal penalties.
Applicant's full name (If sole proprietor, state last, first and middle name):

Rothstein & Company Financial Advisors. Inc.
B.

Name under which business is conducted, if different:

C.

If business name is being amended, give previous name:

(City)
Avon

Principal place of business: (Number and Street — Do not use P.O. Box Number)

Hours business is conducted at this location:

B.

from

to

8:30

C. Telephone Number
at this location:

5:15

(Zip Code)

(State)

CT
(Area Code)
(203)

(Telephone Number)

673-5500

D.

Mailing address, if different
from address given in 2A:

E.

Is the address in Item 2A or 2D being amended in this filing?

F.

On Schedule E give the addresses and telephone numbers of all offices at which applicant's investment advisory business is conducted, other
than the one given in Item 2A.

(Number and Street or P.O. Box Number)

(City)

(State)

(Zip Code)

Yes

No
O

N/A

If books and records required by Section 204 of the Investment Advisers Act of 1940 are kept somewhere other than at the principal place of
business given in Item 2A, give the following information (if kept in more than one place, give additional names, addresses and hours of
business on Schedule E):_________ N/A_______________________ _______ ___________________________________________________________________ _

Name and address of entity where books and records are kept:
(Number and Street)

B.

(City)

Hours business is conducted at this location:

C. Telephone Number
at this location:

from

(Area Code)

(State)

(Zip Code)

(Telephone Number)

EXECUTION
For the purpose of complying with the laws of the State(s) 1 have marked in Item 7 relating to the giving of investment advice, 1 hereby certify
that the applicant is in compliance with applicable state surety bonding requirements and irrevocably appoint the administrator of each of
those State(s), or such other person designated by law, and the successors in such office, my attorney in said State(s) upon whom may be served
any notice, process or pleading in any action or proceeding against me arising out of or in connection with the offer or sale of securities or
commodities, or out of the violation or alleged violation of the laws of those State(s) and 1 do hereby consent that any such action or proceeding
against me may be commenced in any court of competent jurisdiction and proper venue within said State(s) by service of process upon said
appointee with the same effect as if I were a resident in said State(s) and had lawfully been served with process in said Statefs).
The undersigned, being first duly sworn, deposes and says that he has executed this Form on behalf of, and with the authority of said applicant.
The undersigned and applicant represent that the information and statements contained herein, including exhibits attached hereto and other
information filed herewith, all of which are made a part hereof, are cunent, true and complete. The undersigned and applicant further represent
that to the extent any information previously submitted is not amended, such information is currently accurate and complete.
Date:

Name of Applicant:

4/25/94

By (Signature):

Rothstein & Company Financial Advisors

Typed Name and Title:

------- Alan Miles Rothstein. Vice President
Subscribed and sworn before me this

My commission expires

day of

County of

Answer all items.
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SEC File Number:

Form ADV
Page 2

Rothstein & Company Financial Advisors, Inc.

4/25/94

41073

(Answers for Form ADV Part I Items 11 and 12.)
Applicant investment adviser: (see Pan 1 Item 1A)

IRS EmpL Ident. No.:

Rothstein & Company Financial Advisors, Inc.
2.

Individual's full name for whom this

3.

(a) Residence of individual:

Applied

Social Security Number;

Kathryn Kindi Norris_________
(b) Birth Date:

1

10/07/47

042-40-9912
(Zip Code)

Granby
1(c) City:

I

(e) Country:

CT

Kindi

USA

(First)

(Middle)

Kathryn

Louise

EDUCATION. Start with last high school attended. If no

“none."
Years
Attended

School: (Name, City and State)

Bloomfield High School

06035

(d) State or Province:

Hartford

(Last)

1.

IRS Empl. Ident. No.:

(Number and

14 Susan Lane
1

CRD No., if any:

Bloomfield. CT

Year
Graduated

For College and above
Degree
Major

4

1965

Brown University Providence, RI

4

1969

BA

Economics

University of Pennsylvania

4

1977

MA

Regional Economics

Philadelphia, PA

BUSINESS BACKGROUND, Provide complete consecutive statement of ail employment for the past ten years, beginning with the most recent position first
Exact Nature
Beginning Date
Ending Date
of Connection
Kind of Business
Month Year
Month Year
Name of Firm and Address
or Employment

6.

Vice President
Rothstein & Company Financial Advisors, Inc Financial Planning Economist
Rothstein & Company, CPAs

Avon, CT

Smith College North Hampton, MA

7.

01

92

Continuing ng

Accounting

Economist

02

90

01

92

College

Lecturer

09

85

01

86

EXAMINATIONS/PROFESSIONAL DESIGNATIONS. List all jurisdiction, self-regulatory organization, and professional examinations and designa
tions. Give examination or designation. name title and number), body giving it. and date taken or conferred. If examination

IBCFP - Certified Financial Planner Examinations (completed 12/93)

isensed as CFPJZ23.
L
8.

PROCEEDINGS. For each ‘yes' answer to Part I Item 11 involving the individual, give the following details of any court or regulatory action:

•
•
•
•

the adviser and individuals named,
the title and date of the action.
the court or body taking the action, and
a description of the action

Complete amended pages in full, circle amended Hems and file with execution, page

D.
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Part ii- Page 2

Rothstein & Company Financial Advisors

41073

4/25/94

Definitions for Part II
Related person — Any officer, director or partner of applicant or any person directly or indirectly controlling, controlled by, or
under common control with the applicant, including any non-clerical, non-ministerial employee.
Investment Supervisory Services — Giving continuous investment advice to a client (or making investments for the client) based
on the individual needs of the client. Individual needs include, for example, the nature of other client assets and the client’s per
sonal and family obligations.
A. Advisory Services and Fees, (check the applicable boxes)

For each type of service provided, state the approximate
% of total advisory billings from that service.
Applicant:
(See instruction below.)
□ (1) Provides investment supervisory services..............................................................................................................
____0_____ %
0
□ (2) Manages investment advisory accounts not involving investment supervisory services..................................
(3) Furnishes investment advice through consultations not included in either service described above ... (est).
10
0
%
□ (4) Issues periodicals about securities by subscription...............................................................................................
0
%
□ (5) Issues special reports about securities not included in any service described above.......................................
□ (6) Issues, not as part of any service described above, any chans, graphs, formulas, or other devices which
clients may use to evaluate securities ....................................................................................................................
0
%
(7) On more than an occasional basis, furnishes advice to clients on matters not involving securities ...
90
%
□ (8) Provides a timing service..........................................................................................................................................
0
%
□ (9) Furnishes advice about securities in any manner not described above.............................................................
__ 0
%
(Percentages should be based on applicant’s last fiscal year. If applicant has not completed its first fiscal year, provide
estimates of advisory billings for that year and state that the percentages are estimates.)

Yes

B. Does applicant call any of the services it checked above financial planning or some similar term?.................................
C. Applicant offers investment advisory services for: (check all that apply)

□

(1) A percentage of assets under management
(2) Hourly charges
(3) Fixed fees (not including subscription fees)

□
□
□

(4) Subscription fees
(5) Commissions
(6) Other

D. For each checked box in A above, describe on Schedule F:

the services provided, including the name of any publication or report issued by the adviser on a
subscription basis or for a fee

•

applicant's basic fee schedule, how fees are charged and whether its fees are negotiable

when compensation is payable, and if compensation is payable before service is provided, how a client
may get a refund or may terminate an investment advisory contract before its expiration date

2. Types of Clients — Applicant generally provides investment advice to: (check those that apply)

A. Individuals
□

B.

Banks or thrift institutions

□

C.

Investment companies

□

E.

Trusts, estates, or charitable organizations

□

F.

Corporations or business entities other than those
listed above

□

G. Other (describe on Schedule F)

Pension and profit sharing plans

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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ADV

FORM

Applicant:

Part II • Page 4
5.

SEC File Number:

Rothstein & Company Financial Advisors, Inc.

Date:

801- 41073

4/25/94

Education and Business Standards.
Arc there any general standards of education or business experience that applicant requires of those involved in deter- Yes
mining or giving investment advice to clients?...............................................................................................................................

(If yes, describe these standards on Schedule F.)
6.

Education and Business Background.
For:
•

each member of the investment committee or group that determines general investment advice to be given to clients, or

•

if the applicant has no investment committee or group, each individual who determines general investment advice given
to clients (if more than five, respond only for their supervisors)

•

each principal executive officer of applicant or each person with similar status or performing similar functions.

On Schedule F, give the:
•

name

•

formal education after high school

•

year of birth

•

business background for the preceding five years

7. Other Business Activities, (check those that apply)
□

A.

Applicant is actively engaged in a business other than giving investment advice.

□

B.

Applicant sells products or services other than investment advice to clients.

□

C.

The principal business of applicant or its principal executive officers involves something other than pro
viding investment advice.
(For each checked box describe the other activities, including the time spent on them, on Schedule F.)

8. Other Financial Industry Activities or Affiliations, (check those that apply)

□

A. Applicant is registered (or has an application pending) as a securities broker-dealer.

□

B.

Applicant is registered (or has an application pending) as a futures commission merchant, commodity
pool operator or commodity trading adviser.

C.

Applicant has arrangements that are material to its advisory business or its clients with a related person
who is a:

□

(1) broker-dealer

□

(2) investment company

□

(8) law firm

□

(3) other investment adviser

□

(9) insurance company or agency

□

(4) financial planning firm

□

(5) commodity pool operator, commodity trading
adviser or futures commission merchant

□

(7) accounting firm

(10) pension consultant

□

(11) real estate broker or dealer

□

(12) entity that creates or packages limited partnerships

(6) banking or thrift institution

(For each checked box in C, on Schedule F identify the related person and describe the relationship and the arrangements.)
D.

Is applicant or a related person a general partner in any partnership in which clients are solicited to
invest?............................................................

Yes
□

(If yes describe on Schedule F the partnerships and what they invest in.)

No CHANGE HERE, BUT

Answer all items. Complete amended pages in full, circle amended items and file with execution page (page 1).
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Schedule F of
Form ADV
Continuation Sheet for Form ADV Part II

Applicant:

SEC File Number:

Date:

Rothstein & Company
Financial Advisors inc. 80141073

4/25/94

(Do not use this Schedule as a continuation sheet for Form ADV Pan 1 or any other schedules.)

I.

Full name of applicant exactly as stated in Item 1A of Part I of Form ADV:

IRS Empl. Ident. No.:

Rothstein & Company Financial Advisors, Inc._________________________________
Item of Form
(identify)

06-1337808

Answer

For 1 (3) and 1 (7):
Services provided: Personal financial planning, including
consultations, segmented plans, and comprehensive plans.

Part II, Item 10

Basic fee schedule: Fixed fees based on number of hours spent to
develop and deliver
Hourly rates $80 -150 per hour, depending on personnel involved
in plan development.
Scope of engagement is negotiable.

Compensation payment schedule:
Fee committed to, and 50% retainer required, before
engagement is commenced. Additional billing
submitted as work progresses and due and payable
within 30 days. Engagements completed within 6
months except for follow-up services.
Refund/contract termination: Pro-rata charge made for
bona-fide advisory services actually rendered.
Part II, Item 5

Undergraduate degree from accredited college or university.

Part II, Item 6

Janet R. Ouellette
DOB: 10/07/43
Education: AA in Accounting, Northampton Commercial College
American International College
BA in Accounting, Central CT State University
MS In taxation, University of Hartford.
Experience: CPA, Rothstein and Company, CPAs
Alan M. Rothstein
DOB: 12/23/52
Education: RS in Accounting, New York University________
(MS in Accounting, Western New England College
Experience: CPA, Rothstein and Company, CPAs

Kathryn K. Norris
DOB: 10/07/47
Education: BA in Economics, Brown University
MA in Regional Economics, University of
Pennsylvania.
Experience:CFP Economist. Rothstein & Company Financial
Advisors Inc.
Complete amended pages in full, circle amended Items and file with execution page (page I).
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Schedule F of
Rothstein & Company
Form ADV
Continuation Sheet for Form ADV Part 11

SEC File Number:

Financial Advisors, Inc.

Date:

- 41073

(Do not use this Schedule as a continuation sheet for Form ADV Part I or any other schedules.)

1.

Full name of applicant exactly as stated in Item IA of Part 1 of Form ADV:

IRS Empl. Ident. No.:

Rothstein & Company F inancial Advisory Inc.
Item of Form
(identify)

06-1337808
Answer

Part II, Item 7

Other activities of named officers:
Janet R. Ouellette: 100% tax accounting
Alan M. Rothstein:
50% tax accounting

Part II, Item 8

Accounting firm: Rothstein -&-Company, CPAs
President, One Vice-President and Treasurer of
Rothstein & Company Financial Advisors, Inc. are partners
in Rothstein & Company, CPAs.

Part 11, Item 12

At client’s request, we are prepared to recommend one
or more brokers based on our evaluation of each broker’s
professional qualifications and experience. We receive no
compensation of any kind for these recommendations. Clients are
expected to interview prospective advisors before selecting a
personal investment broker.

Complete amended pages in full, circle amended Items and file with execution page (page 1).
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Exhibit 12
SEC Regional and District Offices

IMPORTANT NOTICE
PLEASE USE THIS LIST FOR ADDRESSES OF OFFICES OF
U.S. SECURITIES AND EXCHANGE COMMISSION

(Publications have not been updated to show new locations)

NORTHEAST REGIONAL OFFICE
7 WORLD TRADE CENTER, SUITE 1300
NEW YORK, NY 10048
(212-748-8000)

SOUTHEAST REGIONAL OFFICE
1401 BRICKEL AVENUE, SUITE 200
MIAMI, FL 33131
(305-536-5765)

BOSTON DISTRICT OFFICE
73 TREMONT STREET
SUITE 600
BOSTON, MA 02108-3912
(617-424-5900)

ATLANTA DISTRICT OFFICE
3475 LENOX ROAD, N.E.
SUITE 1000
ATLANTA, GA 30326-1232
(404-842-7600)

PHILADELPHIA DISTRICT OFFICE
THE CURTIS CENTER, SUITE 1005 E.
601 WALNUT STREET
PHILADELPHIA, PA 19106-3322
(215-597-0458)

MIDWEST REGIONAL OFFICE
NORTHEASTERN ATRIUM CENTER
500 W. MADISON STREET, SUITE 1400
CHICAGO, IL 60661-2511
(312-353-7390)

CENTRAL REGIONAL OFFICE
1801 CALIFORNIA STREET
SUITE 4800
DENVER, CO 80202-2648
(303-391-6800)

PACIFIC REGIONAL OFFICE
5670 WILSHIRE BOULEVARD
11TH FLOOR
LOS ANGELES, CA 90036-3648
(213-965-3998)

FORT WORTH DISTRICT OFFICE
801 CHERRY STREET, 19TH FLOOR
FORT WORTH, TX 76102
(817-334-3821)

SAN FRANCISCO DISTRICT OFFICE
44 MONTGOMERY STREET, SUITE 1100
SAN FRANCISCO, CA 94104
(415-705-2500)

SALT LAKE DISTRICT OFFICE
500 KEY BANK TOWER
50 S. MAIN STREET, SUITE 500
BOX 79
SALT LAKE CITY, UT 84144-0402
(801-524-5796)

SEATTLE DISTRICT OFFICE
3040 JACKSON FEDERAL BUILDING
915 SECOND AVENUE
SEATTLE, WA 98174
(206-220-7500)

AICPA Personal Financial Planning Library
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Exhibit 13
Sample Advisory Agreement

Prepared by
Goldstein & Manello, P.C.,
Counselors at Law
265 Fauklin Street
Boston, MA 02110
INTRODUCTION

The following agreement is for investment advisers who manage money on a discretionary basis.
However, the agreement can readily be tailored to other forms of advisory relationships whereby the adviser
pays some role in managing the investments and portfolio of his or her client. There are several paragraphs
of the agreement to which particular attention must be paid. Paragraph 1 .A. and Paragraph 11 .A. are to be
used for those accounts where the adviser will be receiving a performance based fee, either in whole or in
part. The rules promulgated by the Securities and Exchange Commission under the Investment Advisers Act
of 1940 set forth specific requirements if an adviser is going to charge performance based fees, and the above
cited paragraphs address those rules.

Paragraph 13. A. provides for arbitration. This paragraph may be used if the parties prefer to arbitrate any
disputes. It should be noted that the venue for arbitration, as well as the choice of law and venue provisions
set forth in paragraph 15, denote Massachusetts. Obviously, this should be tailored with respect to the
preferences of the parties to the contract.
Generally, an audit is required if an adviser has custody or possession of clients funds or securities.
Paragraph 8.A. provides for an advisory client paying for the costs of an audit, as such audit is required under
the Investment Advisers Act and rules promulgated thereunder.
The agreement does not take into account the various other types of relationships an investment adviser
may have with a client, such as fee for service on an hourly basis, annual or quarterly retainer agreements
in exchange for open ended or a designated amount or type of service. Furthermore, the agreement does not
address the preparation of financial plans for a specific fee. These types of client relationships can be
handled by straightforward agreements, although such agreements should contain language concerning
"Assignments" (see paragraph 12) and "Disclosure" (see paragraph 11).
The agreement makes reference to an Exhibit A. This exhibit, by not incorporating the fee arrangement
in the body of the agreement, allows for flexibility. Additionally, paragraph 10 discusses the investment
objectives as determined between the client and the adviser. It is useful to have such objectives set forth in
an exhibit to the agreement in order to minimize any misunderstanding in the future as to what the client and
the adviser agreed upon with respect to portfolio management.

The agreement is provided only as an example of an investment adviser agreement that may be used by
advisers and their clients. The agreement is not intended to address the unique relationship between an
individual adviser and his or her client. Advisers must give careful thought, together with their clients, as
to the nature of the relationship and the terms to be provided in any agreement.
It is also important to note that investment advisers are regulated by the SEC and most states. Federal
and state laws change from time to time and this agreement is not meant to encompass any changes to such
laws or address the requirements of any specific state's investment adviser laws or regulations. Investment
advisers should consult with experienced securities counsel as to particular requirements which may be
imposed by any state jurisdiction where either they or their clients may reside.
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Sample Text

_______________________ , 199

Dear______________________ :
This letter when executed by you shall constitute our agreement ("Agreement") with respect to my
activities on your behalf as investment adviser to an investment account to be established on your behalf (the
"Account") on the following terms and conditions:
1. Authority. You hereby give to me authority to supervise and direct the investment of the Account
at my discretion, subject only to such limitations as you may impose by notice in writing to me. I will be
your agent and attorney-in-fact with respect to the Account and when I deem appropriate, without prior
consultation with you, I may engage in the following transactions ("Transactions"): (a) buy, sell, exchange,
convert and otherwise trade in the Account any stocks, bonds, and, without limitation, other securities
including money market instruments; and (b) place orders in the Account for the execution of such securities
Transactions with or through such brokers, dealers or issuers as I may select or as may be designated in
writing by you.
1 A. Your Funds Under Management/Your Net Worth. You hereby represent that immediately after
entering this Agreement that (1) you will have established an investment Account with me under my
management for no less than $500,000, or (2) prior to your entering this Agreement, you have a net worth
(which may include assets held jointly with your spouse) greater than $1,000,000.
2. Transaction Procedures. Transactions will be consummated by timely payment or delivery of all
cash and/or securities due to or from the Account. Transactions will be effected by you or such other party
as you may designate in writing (the "Custodian"). If you designate a custodian, you will provide me with
a written copy of such designation, together with any instructions to or agreements with the custodian. You
also authorize me, at my discretion and when in the interest of the Account, to act as custodian for the
Account. I may also issue such instructions to the Custodian as may be appropriate in connection with the
settlement of Transactions initiated by me pursuant to Section 1 of this Agreement. You will provide to me,
or instruct the Custodian to provide to me, on a continuing basis, all reports and such information as I may
request concerning all Transactions and the status of the Account.

3. Confidential Relationship. All information and advice furnished under this Agreement by either of
us to the other, including our respective agents and employees, shall be confidential and shall not be
disclosed to third parties, except as may be required by law or as required or necessary to enable me or my
agents and employees to perform under this Agreement.

4. Service to Other Clients. You understand that I perform investment advisory services for various
clients and that I may give advice and take action with respect to other clients that may differ from advice
given, or the timing or nature of action taken, with respect to the Account. I am under no obligation to
purchase or sell, or recommend the purchase or sale, for the Account any security that I, my affiliates or
employees, may purchase or sell for our own accounts or for the account of any other client.
5. Allocation of Brokerage. When I place orders for the execution of portfolio Transactions for the
Account, unless otherwise instructed by you in writing, I may allocate such Transactions to such brokers and
AICPA Personal Financial Planning Library
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dealers for execution on such markets, at such prices and at such commission rates as in my good faith
judgment will be in the best interests of the Account. In so doing, I will consider not only the available
prices and rates of brokerage commissions, but also other relevant factors such as, without limitation,
execution capabilities, research and other services provided by such brokers or dealers that are expected to
enhance my general portfolio management capabilities, and the value of any ongoing relationships with such
brokers and dealers without having to demonstrate that such factors are of a direct benefit to the Account.

6. Limit ofLiability. I shall act in good faith to increase the value of the Account, but shall not be liable
for any loss incurred in connection with recommendations or investments made, or other action taken or
omitted, on behalf of the Account due to errors of judgment or by reason of my advice, including action
taken or omitted subsequent to your death but prior to my receipt of written notice thereof. The foregoing
shall not limit my liability for losses occasioned by reason of my willful misfeasance, bad faith or gross
negligence in the performance of my duties, or by reason of my reckless disregard of my obligations and
duties under this Agreement. Nothing in this Agreement shall constitute a waiver or limitation of any rights
that you may have under applicable federal or state laws. I shall not, however, be responsible for any loss
incurred by reason of any act or omission of you, the Custodian, or any broker or dealer.
7. Proxies. I shall not be required to take any action or render any advice with respect to voting of
proxies solicited by, or with respect to, the issuers of securities in which assets of the Account may be
invested from time to time.

8. Fees. For the services performed under this Agreement, you shall pay to me a fee in the amounts and
payable as provided on Exhibit A attached hereto. You hereby authorize me to instruct the Custodian, if any,
to pay such fee and the Account's commissions and expenses from the assets in the Account. I shall not
increase the amount of fee for one year from the date of this Agreement. Thereafter I may increase the
amount of the fee at any time upon thirty days written notice to you. Any commissions and expenses payable
in connection with the execution of Transactions for the Account and any out-of-pocket expenses incurred
by me with respect to the Account shall be borne by the Account and, to the extent the Account proves
inadequate, by you.
8A. Audits. If I have custody or possession of all or a part of the Account and if I am required by any
federal or state law or rule to have the Account verified by an examination by an independent public
accountant, you agree to pay for or reimburse me for the cost of such examination.
9. Valuation. If my fee is based upon the market value of the Account, each security listed on any
national securities exchange shall be valued at the last quoted sales price on the valuation date on the
principal exchange on which such security is traded. Any other security or asset shall be valued in a manner
determined in good faith by me to reflect its fair market value.

10. Investment Objectives and Restrictions. Your investment objectives with respect to the Account are
as set forth on Exhibit A. You agree to advise me promptly in writing of any changes or modifications to
your investment objectives as well as any specific investment restrictions applicable thereto. You also agree
to notify me in writing of any substantial change in your financial, employment or family situation, to the
extent such change may, in your opinion, impact your investment objectives. If you deem any investments
recommended or made for the Account to be inconsistent with, or in violation of, such objectives or
restrictions, you agree to notify me promptly in writing. Unless you notify me in writing of specific
restrictions, the investment recommended for, or made on behalf of, the Account shall not be restricted under
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the current or future laws of any jurisdiction or by virtue of the terms of any other contract or instrument
purporting to bind me.
11. Disclosure. You acknowledge receipt of a copy of my Form ADV, Part II, or a document containing
such information as required by Part II of Form ADV, at least 48 hours prior to the execution of this
Agreement.
11 A. Disclosure Regarding Compensation. You acknowledge that, prior to your executing this Agree
ment, I have disclosed to you, or to your independent agent, that my fee, pursuant to Exhibit A, may create
incentive for me to make investments that are riskier or more speculative than would be the case if my fee
were not based upon the performance of the securities in the Account, and that I may also receive increased
compensation based upon unrealized appreciation as well as realized gains in the Account. You further
acknowledge that I have explained to you the method of compensation set forth in Exhibit A and that you
understand both the method of compensation and its risks as it applies to the Account.

12. Assignment. This Agreement shall bind and inure to the benefit of each of us and our respective
legal representatives, successors and assigns, except that neither of us may delegate any of our obligations
under this Agreement or assign this Agreement without the prior written consent of the other.
13. Termination. This Agreement may be terminated at any time by either of us by delivery of a notice
as provided in Section 14.

13 A. Arbitration. In the event of any dispute or disagreement between us arising out of or in relation
to the interpretation, application or meaning of this Agreement, or respecting compliance with its provisions,
you and I will meet in good faith to attempt to resolve such dispute or disagreement. If we are unable to
resolve such dispute or disagreement through such meetings, within thirty days after receipt of written notice
by either party from the other that such a dispute or disagreement exists, such dispute or disagreement will
be submitted for arbitration to the American Arbitration Association ("Association") at its office in Boston,
Massachusetts, in accordance with the procedures, rules and regulations of the Association. Any dispute or
disagreement submitted for arbitration, wherein monetary damages are claimed, shall be only for actual
damages and we expressly agree that no claims for punitive damages or multiple damages in excess of actual
damages shall be made by either of us against the other. Any judgment upon the award rendered by the
arbitrator may be entered in any court of competent jurisdiction. In any such arbitration, each of us will bear
our own costs and expenses, including attorneys' fees and administrative expenses in connection with the
arbitration. Unless mutually agreed to by us in writing, there shall be no obligation to arbitrate changes in
or additions to the terms of this Agreement and no arbitrator shall have the power to add to or subtract from
the terms of this Agreement. All arbitration proceedings will be conducted in Boston, Massachusetts.
14. Notices. Unless otherwise specified in this Agreement, all notices, instructions and advice with
respect to security Transactions or any other matters contemplated by this Agreement shall be deemed duly
given when received by me in writing at the address first above written or when deposited by first class mail
addressed to you to the address appearing below, or at such other address or addresses as shall be specified,
in each case, in a notice similarly given.

15. Miscellaneous. This Agreement: (i) may be executed in any number of counterparts, each of which,
when executed by you and me shall be deemed to be an original, and all of which counterparts together shall
constitute one and the same instrument; (ii) shall be governed by and construed under the laws of The
Commonwealth of Massachusetts applicable to contracts made, accepted, and performed wholly within The
AICPA Personal Financial Planning Library
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Commonwealth, without application of principles of conflict of laws; (iii) constitutes our entire Agreement
with respect to its subject matter, superseding all prior oral and written communications, proposals,
negotiations, representations, understandings, courses of dealing, agreements, contracts, and the like between
us; (iv) may be amended or modified, and any right under this Agreement may be waived in whole or in part,
only by a writing signed by each of us; (v) contains headings only for convenience, which headings do not
form part, and shall not be used in construction, of this Agreement; (vi) is not intended to inure to the benefit
of any third-party beneficiary; (vii) may be enforced only in courts located within The Commonwealth of
Massachusetts, and we each hereby agree that such courts shall have venue and exclusive subject matter and
personal jurisdiction, and consent to service of process by registered mail, return receipt requested, or by any
other manner provided by law.

16. Force Majeure. Neither of us shall be responsible to the other for delays or errors in the
performance or breach under this Agreement occurring solely by reason of circumstances beyond our
control, including acts of civil or military authority, national emergencies, fire, major mechanical breakdown,
labor disputes, flood or catastrophe, acts of God, insurrection, war, riots, delays of suppliers, or failure of
transportation, communication or power supply.
If you agree with these terms, please sign in the space provided below and return one originally executed
copy to me, whereupon this letter shall constitute a binding agreement between us, under seal, as of the date
first above written.

Very truly yours,

By: -----------------Its President

Address:_____________

Accepted and Agreed to
this_____ day of_______________ , 199___ :

Address:
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Exhibit 14

SEC-State Agency Audit Checklist

As part of the regulatory structure, both the SEC and the appropriate state agency have the power to and
do audit the RIAs over whom they exercise jurisdiction. To be prepared for an audit, the following records
should be kept ready for inspection because an audit can come without warning.

•

A copy of the partnership agreement, articles of incorporation, corporate charter, corporate
minutes and stock records.

•

The general ledger, summary ledgers, cash receipts and disbursement journals, checkbooks, bank
statements, canceled checks and cash reconciliations, bills paid and accounts payable files.

•

Copies of the most recent trial balance, balance sheet and income statement.

•

A list of loans outstanding, including loans to and from current or previous clients.

•

A list of all clients and terminated accounts.

•

A list of all client accounts over which discretion is exercised.

•

A list of clients directly or indirectly related to the RIA or any associated persons.

•

Correspondence files, client files, client billings, client contracts or advisory agreements, powersof-attomey and all other written agreements.

•

A list of related persons affiliated with other entities, such as broker/dealers affiliated with the
RIA.

•

A list of names, addresses, and social security numbers of all of the RIA’s officers, directors,
partners, employees and stockholders.

•

Addresses of all offices.

•

All documents given to prospective clients.

•

A list of broker/dealers used by the RIA’s clients and the total commissions paid to them during
the past 12 months.

•

A copy of the written disclosure statement, if other than Part II of Form ADV, and a record of
deliver of the statement to clients.

•

Form ADV and the most recent Form ADV-S.

•

Soft-dollar arrangement documents, supporting work papers related thereto, a list of all items
received as soft dollar compensation and all related correspondence.
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Litigation summaries: current, prior and potential; and complaint files.
Each advertisement and publication of performance results and supporting computations.

Names and addresses of RIA’s current auditor or accountant and legal counsel.
Personal securities transactions of all persons associated with the RIA including officers, directors,
partners, employees (advisory representatives).
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PFP Section membership offers products and services to help members expand their technical
knowledge, improve professional competence, and increase the profitability of your PFP practice.
Section benefits include:

□

PFP Practice Handbook — offering practical information on the marketing, management,
and technical aspects of a PFP practice, detailed explanations, sample forms, reports,
exhibits, checklists and other materials.

□

Planner— bimonthly newsletter, highlighting relevant PFP issues, trends, and developments.

□

PFP Library and other technical practice aids and publications — providing technical
information on topics such as planning for closely held business owners and for clients
preparing to divorce.

□

Marketing, practice management and promotional materials to help you practice profitably.

□

Discounted registration fee to the annual PFP Technical Conference.

□

Vendor discounts and promotional offers on selected products and publications.

□

Statements on Responsibilities in Personal Financial Planning Practice — exposure drafts
for your comment and final statements when published.

□

A public awareness program to expand the visibility and promote the image of CPAs as
premier providers of PFP services.

□

Active lobbying for legislation supporting the CPA's role as a financial planner.

□

A spokesperson network to highlight PFP issues and the CPA's role in the PFP process —
media placements include The New York Times, The Wall Street Journal, Money, and CNBC.

Dues are $115 per membership year, which runs from August through July. Prorated dues are
also available ($90 from November 1 to January 31, $75 from February 1 to July 31).
Section Associates

Section association is now available to all non-CPA professionals who are employed by CPA firms
enrolled in an AICPA-approved practice monitoring program.

Membership & Association Information

For more information on PFP Section membership or association, please call AICPA Membership
Administration at (201) 938-3100.
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Personal Financial Specialist (PFS) Accreditation Program
The AICPA has established a specialty designation for AICPA members who
1. Have at least three years of personal financial planning experience;
2. Successfully complete a comprehensive examination; and
3. Meet certain other qualification requirements.

The PFS designation, the only personal financial planning designation offered exclusively to
CPAs, reflects the CPA's financial planning expertise and represents the highest professional
standards of any financial planning credential. Approximately 1,300 CPAs currently hold the PFS
designation.
The PFS Examination is offered twice each year — nationally in September 1995, and starting
in 1996, and thereafter, in May and November.

CPAs who hold a valid CFP or ChFC designation can become a PFS without taking the PFS
Examination. The examination waiver expires December 31, 1996.
For More Information

Call the AICPA Order Department at 1-800-862-4272, sub-menu 1.
For PFS program and examination information, request Product Number G00055,
Personal Financial Specialist Accreditation Information Package.

For PFS test substitution and application (expires December 31, 1996), request Product
Number G00105, PFS Test Substitution Application Package.

You may also fax your request to 1-800-362-5066 or mail your request to AICPA Order
Department, P.O. Box 2209, Jersey City, NJ 07303-2209.
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REGISTERING AS AN INVESTMENT ADVISER
Your assessment of this practice aid will help ensure that future publications of the Personal
Financial Planning Division will be valuable to practitioners. Please photocopy this questionnaire
and complete and mail it to Coordinator, PFP Division, AICPA, Harborside Financial Center,
201 Plaza Three, Jersey City, NJ 07311-3881. Thank you for your assistance.

1. How familiar were you with this subject before you read this practice aid?
3
4
5
0
1
2
Unfamiliar
Somewhat familiar
My area of expertise
2. How useful is the practice aid to your practice?
3
0
1
2
Somewhat
useful
Not useful at all

4

5
Extremely useful

3. Is there additional information that you think should have been included or information that
should be modified in this practice aid?
Yes____ No ____
If yes, please explain

4. Do you think that an advanced level practice aid on this subject should be available?
Yes____

No ____

5. What other subjects would you like to see covered in PFP practice aids?

6. Are you a PFP Section member?

Yes____

No ____

7. If not, how did you learn about the availability of this practice aid?

8. Additional comments and suggestions:

9. Name and address (optional for information on PFP Section membership and benefits):

017206

